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ADVERTISEMENT. 


LORD STOWELL having retued from the 
Consistory Court of London, the Editor has thought 
that he should perform a service not unacceptable 
to the Gentlemen of his Profession, if he could 
collect together, in a public and permanent form, 
the principal Judgments, which his Lordship had 
delivered, upon various subjects of law confided to 
that Jurisdiction. 

He has likewise flattered himself, that it miglit 
not be an unwelcome service towards the public 
generally, to bring to its view the exercise of 
the powers of Jurisdiction entrusted to that 
Court, many of which powers are highly impor¬ 
tant in themselves, particularly in the extent of 
their influence upon the security and comfort of 
domestic life. 

In making the selection, he has given his 
attention more immediately to those cases, which 
involved general principles of the law applying to 
them—not deeming it advisable to introduce such 



ADVERTISEMENT. 


as turned upon mere questions of fact, and ab¬ 
staining from a repetition of similar points, though 
occurring in cases not unimportant in themselves, 
and deeply adecting the interest of the parties to 
whom they related. He has to lament, however, 
that of several Cases, which from their importance 
would have composed valuable additions to this 
work, accurate notes could not be obtained, and 
that they live only in the imperfect but highly 
favourable recollection of those who happened to 
attend the Judgments. 

From like considerations he has omitted Tes¬ 
tamentary Cases, which are occasionally submitted 
to that Court, and which have been invariably 
decided according to the law established in the 
Prerogative Court, a Court possessing a more 
extended jurisdiction on such subjects, the course 
and tenor of whose proceedings is sufficiently 
communicated in Repoits more immediately de¬ 
voted to that purpose. 

He has availed himseit’ of such publications ot 
particular cases, as ha\e before appeared in an 
authentic form; and, in so doing, lias to express 
his obligations to tlie late Dr. Laurence for the 
Report of Evans v. Evans, by whom it is under¬ 
stood to have been edited ; to Sir Alexander Croke, 
Jbr the Report ol“ Horner v. LidtOard j to the 
Editor of the Report of Loveden \. Loveden ; and 
to his friend Dr. Dodson, Ibi the Report of Dal- 

rymple 
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IX 


ryniple v. Dalrymple j and of Sullivan v. Sullivan ; 
all which make so conspicuous a part of this col- 

I 

lection. 


He has to acknowledge the obliging communi¬ 
cations of the Gentlemen of his Profession during 
the progress of this work.—He is more especially 
indebted to Sir Christopher Robinson, King’s 
Advocate, to Dr. Arnold, and Dr. Swabey, for 
their liberal communication of many valuable Notes, 
and much useful information respecting Cases, 
which had been adjudged during the period of 
time long antecedent to his own personal attendance 
at the Bar. 


He has more particularly to tender his grateful 
thanks to Lord Stowell, for his condescending 
acceptance of his endeavours, and for the liberal 
assistance with which he has honoured them ; and 
relies on his accustomed kindness to overlook 
imperfections, which are inseparable from an un¬ 
dertaking of this nature. 


Doetoi 

‘2m March iH22. 
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The Office of the Judge tromoted by 

WILLIAMS t’. I30TT. 

T his was a question as to the pleading in a 27thAf«y irso. 

cause of Office, or a criminal suit, respecting Pleading m a ert- 
the effect of a wrong description of the office of the ofS ofthT 
Judge. In the citation the party was called upon 
to appear before Sir William. Scotty and the original "py 
articles were conformable to the citation ; but in 
the copy delivered to the proctoi- of the party, by 
the proctor of the promoter, the proceedings were 
described as being in the name o^^\v William Wynne. 

In support of the validity of the proceeding it 
was contended, that the original process being 
right, and issue given, the variation was not fatal; 
that according to ancient practice, all papers 
ought to issue from the Registry, as the answers 
do now. That it was the duty of the proctor, rei 
ceiving the process, to collate it with tfie original 
I and a charge was allowed for that service; that in 
cases where a misnomer of the party was consi¬ 
dered to be fatal, the error appeared in the original 
process, whereas here it was a mere clerical error, 
from which no inconvenience, could arise, unless 
the proctor could shew that the copy was the only 
paper to which he could refer. That in a late" 

B case’ 
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CASES DETERMINED IN THE 


Williams u. 
* Bott. 


■27111 May 17B'§.> 


■caselsifore the Commissary c£ Surry * the name of 
t^^l^rrogate was inserted in the original citation, 
Ibit^^itted in the copy, which might have been 
material: the objection was overruled, and there 
was no appeal; it was there said the objection 
ought to be taken before issue joined, t In this 
instance the issue had been joined after the proctor 
knew of the error. 

Judgment. 

Sir WiUiam Scott, —This is a proceeding in which 
the Office of the Judge has been promoted against 
the party under the 5 & 6 Ed. 6. ch. 4. “ for quar¬ 
relling, chiding, or brawling in the churchy ‘ or 
church-yard,” and it has truly been said, that the 
Court is not disinclined to admit suits of this kind, 
since It is bound to carry the provisions of the law 
into execution, on this subject, as well as on others; 
but the party charged is entitled to avail himself of 
every legal objection, and is certainly not to be con¬ 
sidered in an unfavourable light on that account. 
The party is cited before me, and the aiticles are 
in my name, but the copy delivered is in the 
name of my Predecessor, and the question is, 
whether such error is fatal ? It may be proper to 
consider what would have been the effect of such 
an error in the original ? since, if’ it would not have 
been essential there, it would not be so in the 
copy ; but I am of opinion jt would have been a 
ground of nullity in the original, as the suit could . 
not be maintained iii the name of Sir William 
Wynne ; the objection would have been a plea in 
bar and not merely in abatement. In the case of 
Filewood v. Talbot, which has been cited, the name 

* filewood V. Talbot, 24th January 1789. 

t Ovghton, Ordo Jud. tit. 60. 

of 
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of the Surrogate was rightly described in the ori- * 

ginal, but omitted in the copy, and that omission_ 1 _ 

might be no fatal error, as the name might be sur- arth jiray 17 S 9 . 
plusage, the description of the office being itself 
sufficient, and there being no direct opposition 
betwen the original and the copy ; but here a per- 
.son is described nominatim^ in whose name the suit 
could not be introduced. 'I'o whatever length the 
proceedings had gone, they must have constituted 
a nullity, if the error had been in the original, and 
uncorrected. 

But it is said it might have been corrected. —- 
In a plea of abatement, an objection, on the ground 
of misnomer of the party, if not taken before issue, 
wouhl be too late; for, by giving issue, the party 
allows himself to be the person designed. This 
was the case in Bailey v. Bradbum *, in which it 
has been said the error was allowed to be rectified. 

There the party had appeared and suffered the pro¬ 
ceedings to go on ; here the wrong description of 
the Judge is different, for no admission of the Judge 
can give him authority, even if an undue admission 
had been made by the party. The passage from 
Oughtoni does not go so far as this, since the words 
are actoris vel ret” only, and the expression “ quo- 
cunque alio” must be understood in pari materid, 
and not generally and in an unlimited sense. I 
think therefore it could not be corrected in the 
original; and the only remaining question is, what 
* ought to be the effect in the copy ? If it has the 
effect of an original to the party, the consequence 
already pointed out may fairly be allowed to apply. 

Anciently it might not be usual to deliver copies 
at all, but in later practice it has been differently 
held, and the copy is that to which the party imme- 




* Consist., 27lh November 1788. 
[vOL. 1.] 2 


t Tit. 59. s. 1. 4. 

diately 
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y. diately looks. An error in the copy must have the 

_ effect of an original to him, and would even be less 

arihjifay 1789 . subjcct to the authority of the Court than the ori¬ 
ginal, which might have been corrected; for the 
Court could not order the party to deliver back the 
copy, having become his property by the delivery. 
It is said, that the principal object of delivering a 
'•copy is to prevent delay, and that tlie proctor might 
collate it, if necessary for his party. He may be 
bound to do that for the benefit of his client, but 
his obligation goes no further. I think the variance 
is essential, in the copy as well as in the original, 
and that the party is entitled to take advantage of 
•* Affimedon it, and, in consequence, to be dismissed.* 

appeal, 7th July 
1789 . 

aoth/«/y 1810 . * Thorpe v. Mansell, — On objection, that articles, for an 

offence under the same statute, were in the name of the .Tudge, 
as Vicar-General and not as Official Principal, Tlic Court said,— 
It is not too late to take a fundamental objection at any time 
of the proceedings, and the question therefore is, whether the 
present objection can be so considered from the character of 
the two olfices ? The Vicar-General is the Representative of 
the Bishop, and in later times has jiroceeded only in matters 
of voluntary jurisdiction («), as in the granting of licences, where 
there is nothing of litigation or contention between the parties. 
But it appears from the authorities (/>), that he has also a criminal 
jurisdiction, — a power to enquire into crimes, and punish them ; 
but it is not now stated how this inquisition is to be pursued, 
whether in a forensic form, or as the Bishop himself would 
exercise it in his own hall of audience, or more privately. 1 think, 
however, the description given of the Official Principal does 
almost exclusively give to him the cognizance of such offences in 
this court. As Vicar General, I am not sure that he could exer¬ 
cise it. I am of opinion, thecefore, that the omission is fatal, as 
it is clearly the Official Principal whose office is meant to be pro¬ 
moted here. I think this omission would affect the citation and 
any instrument under it. 1 am under the necessity of dismissing 
the cause with cost.s. 


(а) .tee also Hericourl, l.ou Ltd. de I'riinice, til. Vic.Gcti. p. ‘.i. 

(б) John de /llhon, iii Con^t. Othoii. tit. Deliisot. Vicai. 
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BARHAM i;. BARHAM. 


'J^HIS was a case of divorce by reason of cruelty 
and adultery, brought by the wife against the 
husband, in which the husband appeared under 
protest, and prayed to be dismissed on the ground 
of the incompetency of the person, in whose name 
the suit was brought, as guardian of the wife, to 
institute proceedings; and, secondly, on the ground 
that he was described in tlic citation as being of a 
wrong parish. 


13th June 
I78y. 

Divorce— 
Protest, as to 
the validity of 
the appointment 
of the guardian 
of the wife, ad 
litem —and as to 
the effuct of a 
citation, de¬ 
scribing the 
party in a wrong 
parish, but cured 
by appearance, 
over-ruled. 


Judgment. 

Sir William Scott .—^This is a suit brought against 
the husband, who has taken a peremptory objec¬ 
tion to giving an appeaVance on two grounds : first, 
of the incompctency of the person suing ; and, se¬ 
condly, of the false description of the person cited. 
The first objection is, that the grandfather of the 
wife, in whose name the suit is brought, as guardian 
or curator assigned by the Court on the lenuncia- 
tion of‘ the mother, is not a competent person j 
since it does not appear that the renunciation of 
the mother, on which his appointment depends, 
was made with the consent of her husband j but it 
appears to me not to be necessary to enter into 
*the question, whether the husband of the mother 
could dispute the effect of the appointment, with 
reference to the validity of the mother’s renuncia¬ 
tion ; since it will be enough if a third person can¬ 
not take advantage of such an objection. The 
Court finds a guardian apparently appointed witli. 

B 3 sufficient 
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Cases de'I'ehminej) in the 


Barram V. 
Barham. 

13rh June 
ir«9« 


* Vice Chancel¬ 
lor’s Court, 
ithAug. 1621 . 


sufficient regularity, and unless that appointment 
is shewn by some presumptive proof to have been 
invalid, the Court will presume the person pro¬ 
perly qualified to receive it. It is said that the 
appointment is too general, and in such a form 
as would not be allowed by the common law. 
A reference has been made to some eases of 
general appointments, for all concerns of per¬ 
sonal estate; but here the appointment is 
precisely limited, not only for carrying on 
suits, but for this suit particularly. It might be 
another questiori if the objection applied to an¬ 
other suit; but this suit is specifically mentioned, 
and there is a regular act of guardianship not ob¬ 
jected to by the person, on whose right alone the 
objection could be founded. It has been said, 
that the wife might appear for herself, being a 
femme coverte, though a minor, notwithstanding 
the course of practice has been otherwise; and 
that although at common law the husband and 
wife are eadem persona^ in the civil law they are 
distinct, and that a wife, can sue her husband; 
but if so, she is subject to other legal disabi¬ 
lities, and particularly to that of minority. I 
have no doubt, therefore, of the competency of 
the person instituting the suit. 

The second objection is, that the party is cited 
in a wrong parish. It might be more material if 
it was a wrong jurisdiction, for then it might be 
contrary to the statute of citations *; but it is not 

so, 

* In the case of the Marquis of Donegal v. the Marchioness of 
Donegal*^ —^Mr. Arthur Chichester applied for a prohibition to re¬ 
strain the Jiidge of the Consistorial Court of London from pro¬ 
ceeding in a stHtof nullity of marriage, instituted by the Marquis of 

Donegal 
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90 , as both parishes are in the same jurisdiction^ 
He is described as of the parish of SU Andrew^ 
Wardrobe and it is stated, tliat he lived in a 
house in that parish, til^l after the suit was com* 
menced, and that he is still answerable for the rent, 
but bad lef% the house, and bad become a lo^er 
in a public house, in the parish of St. Mary, Ab~ 
church, before the citation. This objection, then, 
is reduced to a simple misnomer, or false addition, 
an objection which is very fit to be supported on 
the danger of citing a wrong person, but not to 
be carried further; and unless it appears that a 


Donegal against the Marchioness. One ground for prohibition was 
stated to be, that Lady Donegal had been constantly residing in 
Ireland for the last four years out of the local jurisdiction of the 
Court. But the Vice-chancellor refused the prohibition, ob¬ 
serving that the writ of citation against the Marchioness of 
Donegal, described her as resident in the parish of St. James, 
Westminster. If it had been directed to the MaAhionese as 
living in Ireland, then, on the face of the record, it was clear that 
the Court had no jurisdiction in the case. She might, if she had 
chosen, have objected that she was living in Ireland, and con¬ 
sequently was not resident within the jurisdiction of the Court; 
but she did not think fit to do so, but appeared and pleaded to 
the citation. This then was an admission on her part that she 
was properly described as living in the parish of St James, 
Westminster, and he was bound to say, that having once pleaded 
to these facts, she had no right to withdraw from them at any 
time before sentence was pronounced. If the Marchioness could 
not retire, being concluded herself, she had also concluded an 
intervening party. The jurisdiction of the Ecclesiastical Court 
• depended not on the locality of the subject, but on the locality of 
the person. How then were the interests of Mr. Chichester to be 
prejudiced by the proceedings being instituted in London instead 
of Ireland ? His Honour was therefore of opinion, on authority 
and principle, that the Marchioness Donegal was now pre¬ 
cluded from objecting, having submitted to the jurisdiction, and 
that Mr. Chichester was bound by her submission. 

U If 
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wrong person is proceeded against, the Court is 
not willing to attend to such objections. Here 
the Court may collect, with certainty, from the 
affidavit of the party, that he is the person de¬ 
signed, and that there is no danger of proceeding 
against a wrong person. The identity therefore 
being proved to the satisfaction of the Court, and 
the jurisdiction being the same, the Court is in¬ 
clined to liold the party bound by this citation. 
What is stated is, “ that though he is answerable 
“ for the rent of a house in tlie parish described 

in the citation, he has lodged and boarded at a 
“ public house in another parish.’* But a man 
may have two residences ; and there are cases 
where it has been held, that the practice of dining 
at a house in a parish is sufficient to render a per¬ 
son liable to be considered as of that parish. Here 
is the occupancy of a house, which is abundantly 
sufficient# 1 therefore overrule the protest, and 
assign him to appear absolutely. * 

A prayer was also made on the part of the 
husband, that he might be admitted a pauper, 
which was rejected. 
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ANTHONY t;. SEGER. 

'J’HIS was a question arising on the election of 

churchwardens in the parish of Kalinu:. at a Election of 

* ^ enurenwaraen, 

vestry held for that purpose, on the following Alien disquali- 
lacts : Le Comu and Wina/ffe were nominated, the poll con- 
and also Mr. Anthony, and on a shew of hands in otlTr 
favor of the former two, a poll was demanded: d.‘r,iiaiifica- 

^ 'lion of the per- 

and on casting up the poll the numbers appeared son elected, 
to be, for Le Cornu 38, for TVincuffc 35, and none 
for Anthony ; but an objection being made to Le 
Qornu when he applied to take the oaths, that he 
was an alien, he admitted the fact, and was de¬ 
clared ineligible, and a motion was made to admit 
•Anthony as elected. 

On the part of Anthony it was contended that 
those wiio had held up their hands for him, had 
also given in a paper to the same effect; and in so 
doing, had actually voted and polled j that on the 
disqualification of the other candidate, the person 
for whom they so voted was entitled to be consi¬ 
dered as duly elected. 

On the otlier side it w'as argued, that tlie poll, as 
taken on the poll book, was the only regular elec¬ 
tion ; the shew of hands being but an experiment 
,to save trouble, and completely annihilated, when 
the poll was demanded. The Court directed the 
poll book to be produced; and on a subsequent .ith July. 
day affidavits were brought in—of the vestry clerk 
swearing that he saw no poll book,—and of twenty- 
five other persons swearing that there \vas one. 
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Anthony v. 
Seobr. 

27(h<A(Ne 1789 


The vestry book was exhibited, in which there 
was an entry of Le Comu and Wincuffe, as duly 
elected, but none as to Anthony, 

Judgment. 

Sir WilUam Scott .—The proper and regular mt- 
thod is for the churchwardens to return two persons 
to succeed them ; but this is not exclusive of other 
methods, and though customary, it is not indispen¬ 
sably necessary, provided the Court has satisfactory 
information of the election in any other way. When 
the persons elected by this parish presented them¬ 
selves, an objection was made on behalf of the parish, 
that one of them was an alien born, and of course not 
eligible; that the votes given for such a person were 
thrown away, and that another who had been put 
in nomination, and hadafew votes, was duly elected. 

An alien born has no right, as has been determined 
here concerning the claim of an alien naturalized to 
this office, and so, elsewhere, with respect to the offices 
of Constable or Overseer, as not the smallest portion 
of authority in this country can be regularly intrusted 
to an alien. The fact therefore being admitted, that 
person was properly rejected. A contrary position 
has indeed been intimated, and it has been said 
that there would be ground for a mandamus,— 
but inaccurately, for offices the most ministerial 
leave a discretion not to join in an illegal act, and 
if a parish had returned a papist, or a jew, or a child 
of ten years of age, or.a person convicted of 
felony, I conceive the Ordinary would be bound 
to reject. To say that a mandamus would lie 
is no objection, for the'Ordinary is not to give 
way without the authority of some higher Court 
actually expressed; and though it is the duty 
of the Ordinary not to take slight objections, 

he 
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lie is bound, I conceive, to take care, that an election, 
in his opinion void in itself, should have no legal effect, 
and this is a duty which he owes to the parish, and 
to the general law of the country. The question is 
then, whether the person who had the minority of 
votes is duly elected? Neither party having resorted 
to the method which might have been taken, of ap¬ 
plying for a mandamus, the question for the pre¬ 
sent is left open to the Court, and It has directed 
affidavits to be made of the facts. 

It appears that Mr. Le Comu and Mr. Wmcuffe^ 
and also Mr. Anthony^ were put in nomination, and 
a paper was delivered by one person, claiming on 
behalf of a particular district the right of electing a 
churchwarden for that part of the parish, and that 
paper was signed by several persons. There is some 
dispute when this paper was signed, before or 
after the shew of hands, which might be mate¬ 
rial. In one affidavit it is sworn to have been 
before, in others after j I think the probability 
is that it was before ; because it does not seem to 
have arisen from any thing which passed at the 
time, but from a notion of a local privilege, which 
had been entertained before ; and in the con¬ 
trariety of evidence on this fact, I may conclude, 
that this paper was delivered before ^e shew of 
hands. On that supposition, it would not be for 
the purpose of a poll, as has been suggested in 
argument, since it could not then be known, that 
\he election might not be decided, by a shew of 
hands ; and therefore this paper could not be de¬ 
livered for the purpose of inserting the names on 
the poll. It has been contended, that Anthony 
being put in nomination, the votes that were giv^ 
for an ineligible person were thrown away, and 
the parish could not proceed to smother election: 

10 and 
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^^'sjTcer^/' and it is certainly a rule of reason and of common 

-- sense, that if persons will knowingly throw away 

*7111 June 1789, , I 1 • T -Ul i 

their votes on a person by Jaw ineligible, such 
votes must be considered as lost. But it must be 
shewn that this was the case, otherwise the law 
will presume that they acted in ignorance of the 
fact; and in that case it would be hard that they 
should lose their votes, and that another person 
should be obtruded upon them. In this case it is 
not shewn to have been stated to the parties that 
Le Cornu w^as an alien, and therefore it is not 
reasonable that another person should be forced on 
the parish on such an election, as if it had passed 
regularly. It appears that he Cornu had served 
before; it is fair therefore from that circumstance 
to suppose, that the parish was not acquainted with 
the objection, but that it thought him perfectly 
eligible. 

Under these circumstances, the shew of hands 
being very considerable for the old- church¬ 
wardens, a poll was demanded; and it is not with¬ 
out surprise that I have seen the affidavit of the 
vestry clerk, declaring, to the best of‘ his recollec¬ 
tion, that no poll was demanded, in contradiction 
to all the other witnesses on both sides; since he 
ought to have been more accurate in his observa¬ 
tion than other persons. A poll was demanded, 
and the question is, what was done at the poll ? I 
think it appears clearly that the only persons polled 
for were he Cornu and Winmffe. There is no 
evidence that one vote was given for Anthony^; 
and I see no evidence that the paper was delivered 
to the vestry clerk for any purpose of polling, or 
that any thing was done by the persons who signed 
it to follow up their nomination. Then how is 
the Court to consider what was done before ? Can 

it 
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it hold, as was contended in argument, that when Anthonv V. 
a poll is demanded, every thing that has been skcer, 
done before still continues valid ? I think not. 27th J«n^1789. 
Where a poll is demanded, the election commences 
with it, as being the regular mode of popular elec¬ 
tions ; the shew of hands being only a rude and 
imperfect declaration of the sentiments of the 
electors. It often happens that on a shew of hands, 
the person has the majority, who on a poll is lost 
in a minority ; and if the parties could afterwards 
recur to the shew of hands, there would be no cer¬ 
tainty or regularity in elections. I am of opinion, 
therefore, that when a poll is demanded, it is an 
abandonment of what was done before; and that 
every thing anterior is not of the substance of the 
election, nor to be so received. Then as the poll 
destroys the previous voting, and no poll appears 
’ for Anthonyi and the vestry book, which must be 
taken to be the authentic book, makes no mention 
of him, I cannot look on him as elected. 

It is said, that it is improper that the old church¬ 
warden should be continued: this may depend on the 
discretion of the parish; the Court has no autho¬ 
rity to interpose, except in deciding on a dubious 
case. The election being referred to a poll, and 
the nomination of Anthony not having been fol¬ 
lowed up by any act on the poll, I must hold him 
not duly elected. 

On the question of costs, I think there is no 
'ground for giving costs; it is not a private case, 
but a proceeding to try a public right, and recom¬ 
mended by the Court itself at the visitation, unless 
they thought fit to apply for a mandamus, i shall 
therefore only direct the parish to proceed to another 
election as soon as may be after regular notice. 
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1 ith July 17B9 

Proceedings 
against a person 
for erecting 
tombs in the 
church-yard 
witliout due au¬ 
thority, sus¬ 
tained. 


The Office of the Judge promoted by 
BARDIN AND EDWARDS CALCOTT. 

^HIS was a case of Office promoted against Tho» 
mas Calcott, for erecting tombs in the church¬ 
yard of Kensington^ without due permission or 
authority. 

Judgment. 

Sir William Scott —This is a case of Office pro¬ 
moted against Thomas CakotU for three offences of 
the same general description,—in erecting tombs in 
the church-yard of the parish of Kemingtony —with¬ 
out leave of the Ordinary or the Churchwardens. 
There is no question remaining as to the jurisdic¬ 
tion, that point having been fully debated on the 
admission of the articles. The church-yard, as 
well as the church, is the freehold of the Minister, 
subject to the right of the parishioners for inter¬ 
ment. Ancient custom often annexes fees for 
erecting a stone, or any thing else, by which tlie 
grave may be protected and the memory of the 
person interred preserved. It is no general com¬ 
mon law right; but custom will interpose, and, 
where it is shewn to be customary, such practice^ 
will be supported. As to buildings of height, the 
authority is reserved to the Ordinary; and permis¬ 
sion ought not to be granted without his authority 
in some manner interposed. The proper mode, 
strictly speaking, is to apply to the Ordinary for a 

faculty, 
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faculty, who calls on all persons having a right to 
shew cause why it should not be done, and hears 
and determines on the force of any objections that 
may be made against it. The 3d Inst, leaves the 
matter at large; but all commentators say that the 
Ordinary is to judge of the convenience of allowing 
tombs or monuments to be erected, and that if 
done without his consent, he has sufficient autiiio- 
rity to decree a removal. This is the rule of law 
laid down in Gibson, and therefore the Court has 
only to see how it has been observed; for although 
no particular inconvenience may have been sus¬ 
tained, if* a general rule has been infringed, it will 
be sufficient to found the censure of the Court; 
since it is not necessary that a special inconve¬ 
nience should be proved in any particular instance. 
. In this case three ofiences are charged ; the first 
is for repairing a tomb without leave of the Church¬ 
wardens ; and the evidence on this charge, as it is 
to be found in the depositions of one of 

Calcotfs men, is, “ that he was ordered to repair 
** the brick-work, and for that purpose he took 
“ off the flat stone, and took down three courses 
“ of brick-work above ground, and next morning 
** finished it as it was before. That the sexton 
** came to him, when he had nearly done, and 
** asked him how he came there ? to which he an- 
** swered, that he had borrowed the keys of the 
clock-maker, and as he had nearly done, he 
“ should stay and finish his work.” Stre^rd s&ys, 
“ that he carried a message from Bardin the 
“ Churchwarden to Calcott not to make any altera- 
“ tions, at five o’clock in the morning; but he 
“ afterwards saw that he had removed the stone 
“ as before described.” 


15 

Bardin, v. 
Calcott. 
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Sardin V. 
Calcott. 

llth July 1799* 


Then what is this offence ? Not that of erecting 
any structure^ nor of making addition to it, but 
merely of repairing what had been already plated 
there by proper authority, according to the custom 
of the parish. Then came the prohibition toi do, 
what liad not been intended to be done, namely, 
to make any alterations^ and the man continued 
only to restore and place every thing as it was 
before. No alteration or addition was actually made. 
The only conceivable fault, then, in this part of 
the case, is, that it was done without the leave of 
the Churchwardens. It might have been proper 
to apply for leave ; but the Churchwardens were 
bound to grant it, as far as their authority ex¬ 
tended ; and if* they had not, they would have 
been liable to the censure of the Court. It is of* 
public consequence that monuments, once built 
should be preserved; and if parties are not at 
liberty to repair, the object of obtaining leave to 
erect would be defeated. Monuments are memo¬ 
rials of great use in questions of descent, and con¬ 
sequently, in matters of family interest j and 
decency and propriety likewise require that they 
should not remain in a state of ruin and decay. It 
is rather the duty of Churchwardens to encourage 
parishioners to provide that they may be put into 
repair, than to obstruct othei s in doing it. I'lie 
only fault in this instance was, that the person so 
employed did not observe the proper formalities of 
making application. The complaint, on that ground 
alone, is one which I am not inclined to visit with 
severity, although it might have been proper to 
have made the application, inasmuch as nothing 
should be done in a Church without the knowdedge 
and consent of the Churchwardens* 

8 The 
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The other charges are for original buildings, 

and are the subjects of very different consider- -- 

ation. The evidence on the first of these relates mh j%i 76 o. 
to the tomb of one Wilson^ wlio was not a pari^- 
ioner; and the churchwardens have been blamed 
in the argument, for allowing strangers to be 
buried there. This is a permission, undoubtedly, 
which should be sparingly granted, since there can 
be no absolute claim of that kind; but I think there 
is enough shewn to prove that the Churchwardens 
in this parish are authorized to give such leave, 
since there is a table of fees produced, in which 
there is one “ for the burial of strangers.” The 
clerk says, that Calcott applied to him to be in¬ 
formed as to the fees, which are paid both to the 
Vicar and to the parish—to the Vicar, of common 
right, and to the parish, as established by custom. 

*It appears that permission was asked for laying a 
flat stone, and that the sum of eight guineas w'as 
mentioned as the fee. 

A question is raised as to the meaning and 
extent of this permission : No plan was exhi¬ 
bited, and I think it must be understood as 
for a flat stone. If permission is asked and 
granted on the usual terms, and the usual fee 
is paid, it must be interpreted according to the 
custom of the parish. Witnesses have been ex¬ 
amined to prove what the custom is, and none on 
the opposite side; and I am satisfied that the 
practice has been, to lay a fiat stone, and no more, 
only with so much support as may be necessary to 
prevent it from sinking into the ground. It ap¬ 
pears that Calcott carried the brick-work higher; 
the Curate interfered j and the Churchwardens ob¬ 
jected, and ordered him not to proceed. Two 
persons swear that they carried the message to 

c Valcotly 
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ca^cott.' Calcott, forbidding him to proceed further. If 
—— — there had been any mistake, therefore, it was now 
inh/a/yi789. explained. There is no evidence that any per¬ 
mission for more than a flat stone was originally 
given, and if it had, it was not now too late to 
recede. It has been said, that there was no harm 
in this; but I think there is a difference between 
the use of a flat stone, and that of a building of 
greater height; and the parish has recognized that 
difference, by permitting the one, and disallowing 
the other. At any rate, uniformity is injured, and 
the free access to the different portions of the 
church-yard is obstructed. It is said that it is not 
necessary to consult the Ordinary, and that it is 
troublesome so to do; but such liberties, if not al¬ 
lowed by the custom of the parish, should not be 
taken without the control of the Ordinary, who is 
the proper guardiaij of the rights of the parish 
against intmders, and also against the avarice of 
any individuals, who might be tempted, for their 
own benefit, to grant leave, to the future incon¬ 
venience of the parish. On this charge therefore 
I think it is sufficiently proved that leave was not 
given for what was done; and if there was any 
misapprehension, it was corrected at such a time 
that the party ought to have desisted. 

The third charge relates to the monument of 
Mr. Lambert, and it is said that fuller permission 
was granted in this instance by the Churchwarden 
to the widow, to do what sJie thought Jit, which 
would be very improper, if given" by them, and a 
very undue exercise of their authority. The wit¬ 
ness Taylor says, “ that he was present when leave 
was asked to do the same as in Wilson*s monu- 
“ ment; that the Churchwarden said * it was more 
“ than he had a right to do, but that he would 

“ not 
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“ not officially interfere j* that the workmen carried 
“ the brick-work a foot higher.” The widow says 
“ she applied for leave, paying the usual fee,” 
which must be restrained to some definite mean¬ 
ing, and ought to mean nothing else, than that it 
was for the usual indulgence; and accordingly it 
appears, ** that she actually paid eiglit guineas,” 
being the usual fee for a flat stone; “ that she 
“ went to the Churchwarden, and said, she meant 
“ to do it as in Wilson's monument, and that it 
“ was very hard she could not do it as she tlioiight 
fit.” This does not strictly agree with the ac¬ 
count given by Taylor, she says further “ that she 
“ gave directions to do the same as in Wilson's 
“ monument, and that it appears to her not to be 
“ so high.” The other witnesses say, “ that it is 
“ higher.” From my own personal inspection 
‘within these few hours I can say that there is a 
considerable difference. It is visibly higher. I am 
sorry to observe such an assertion in the affidavit 
of this witness. Whatever the permission was 
therefore, it was exceeded. Calcott was ordered 
by the Churchwardens to desist, and whatever 
other orders were given by the party, they ought 
not to have been regarded. 

It appears, then, that there have been two 
trespasses in this church-yard, which is a con¬ 
secrated place, entitled to public protection, and in 
which nothing should be done but under the direc¬ 
tion of public authority. We know, indeed, that 
many things are often done there that are indeco¬ 
rous enough, as the drying of linen, and spinning 
of ropes, and other practices that are unseemly 
enough in such places, but which, importing no 
special or permanent damage, are overlooked with 

r ^ that 
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iurIbind. that sort of laxity which is apt to be exercised 
c^iicoTT. property of a public nature, and, in which, 

iithjHf-y 1789. no man possesses a particular interest. It is of 
public importance, however, that these public 
rights should be protected, and the offence being 
proved, it is only necessary to inquire what the 
sentence ought to be. The two latter charges are 
proved, and it will be my duty, in the first place, 
to admonish the party to desist. There is no prayer 
for any order to pull down, and there would in¬ 
deed be a difficulty in pulling down without fur¬ 
ther directions for building up. I think therefore, 
that I shall best obviate the inconvenience that 
might ensue to the parish, by confining my admo¬ 
nition to the party to refrain. 

On the subject of costs, it is said, that as some 
of the charges are proved, the promoter is entitled 
to his costs. But I do not accede to this posi¬ 
tion, or think that it is just, that if ninety-nine 
charges are made, and some few, or one only, proved, 
the party is to be charged with the expences of the 
whole proceeding *. 1 shall therefore give a sum 

nomine expensarum; and in consideration of the 
length of the case, and of the number of witnessses 
which the party has examined, and of his general 
good character, which weighs witli me, I shall fix 
that sum at thirty pounds. 


* A similar rule seems to have been held, on the quantum of 
costs, in the King’s Bench in Middleton v. Croft, 2 Strange, 1056, 
—the case in which Lord Hardwicke delivered the judgment of 
that Court against the force and effect of the Canons of 1603 as 
not binding on the Laity. 
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The Office of the Judge promoted by 
BARTON i;. WELLS. 

was a suit of Office promoted by Dr. Bar¬ 
ton, Rector of St. Andrew, Holborn, against 
Dr. Wells, for performing divine service and ad¬ 
ministering the sacraments in Ely Chapel, without 
licence from the Bishop of London. 

Judgment. 

Sir William Scott. —This is a proceeding by Dr. 
Barton, Rector of the parish of St. Andrew, HoU 
hom, against Dr. Wells, for performing divine ser¬ 
vice, preaching, and administering the sacraments 
in Ely Place Chapel, witliout a licence from the 
Bishop of London. The fact is admitted, and 
though the form of this proceeding is criminal, 
the suit is brought for the purpose of trying the 
civil right, and the real parties may be said to be 
the Bishop of London, and the Bishop of Ely, or 
the Grantee of the Crown. In one of these per¬ 
sons the jurisdiction resides ; Dr. Barton lays it in 
the Bishop of London, Dr. Wells in the Bishop of 
Ely, or in the Grantee of the Crown, though it 
cannot be in both ; and the Counsel for Dr. Wells 
have argued it almost entirely as for the Grantee, 
and thereby seem rather to admit that the Bishop 
of Ely must be excluded. I may add also that the 
nature of the present proceeding scarcely raises 
the question of general jurisdiction j since it is 
founded only on the charge of officiating in the 
performance of divine service without a licence. 


17th JVbw. ijm. 

Jurisdiction of 
the Bishop of 
London, over 
Ely chapel, es¬ 
tablished.— 
Exemption, of 
ancient privileges 
allowed to the 
Bishops of Ely, 
,in virtue of their 
episcopal resi¬ 
dence, in Ely 
palace, over¬ 
ruled, as. not 
continuing after 
the property had 
been transferred. 
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^WE^rs*^ In many chapels it is necessary that the Minister 

-- should have a licence, or institution from the 

i;tii Aor.j7 8o. Bishop, although the Bishop may have no general 
jurisdiction over the place. * Free chapels are 
of that nature ; and in many pure donatives, the 
Bishop has authority over the persons officiating, 
tliough not over the place, t 
The question then is, whether it is necessary that 
Dr. Wells should have a licence from the Bishop of 
London to officiate in Ely Chapel? and not, whether 
the general jurisdiction of the Bishop of London, as 
Ordinary in a larger sense, may extend there. On 
the part of Dr. Wells it is not shewn under what au¬ 
thority he acts; he declines all authority from the 
Bishop London, and alleges none from the Bishop 

of Ely, or from the Grantee; and he may be said, 
almost, on his own representation, to stand in the 
character of a mere intruder. The Court is under 
the necessity therefore of supplying this defect, by 
information derived from other sources, or from 
presumption founded on the tenor of the defence ; 
and I must presume that he officiates by permis¬ 
sion of the Grantee of the Crown, in whom the 
Counsel contend that the right resides of appoint¬ 
ing an officiating Minister, without the control of 
the Bishop of London as general Ordinary. Such 


* “ Free chapels were places of religious worship exempt from 
all jurisdiction of the Ordinary, save only, that the Incumbents 
were generally instituted by the Bishop and inducted by the 
Archdeacon of the place.” Tanner, Not. Mon. Pref. p. 28. 

“ Free chapels may continue such, in point of exemption from 
ordinary visitation, though the head or members receive institu¬ 
tion from the Ordinary.” Gi6. Cod. p. 211. Registr. f.307b. 
cited, ibid. 

t Cokfatt V. Newcomb, Ld. Raymond, p. 1205. 
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a claim must be supported by clear proof, since 
it is against common right and order j and all pre¬ 
sumptions of law must be held strongly against 
such a breach of the general rules of our eccle¬ 
siastical constitution, especially when it may 
lead to great irregularity and inconvenience. 
Many anomalies may have existed in former 
times, when special privileges were more easily 
allowed, which have been long discountenanced. 
Where they still can be shewn to exist on legal 
ground, they remain as ancient fixtures, not 
to be removed, though placed at variance with 
more correct principles, and retained not without 
some sacrifice of general convenience and pro¬ 
priety ; but when their legal existence is in ques¬ 
tion, the Court must incline against them, and 
, prefer the known rule, till the grounds, on which 
they are to be supported, are clearly and indis¬ 
putably established. 

The ground assumed in this case is, that Cha¬ 
pel was an ancient chapel of the Bishop of El^, and 
within the diocese of El^, as part of the Episcopal 
House, which was conveyed by act of parliament, 
with all rights, privileges, and immunities, to the 
Crown 5 that, in this manner, it became part of no 
diocese whatever, and was afterwards granted by the 
Crown to the present Grantee, who holds, as the 
Crown held, free from all jurisdiction. On this plea, 
it is necessary to consider, first, the ancient state of 
*the place, and, secondly, the changes which it 
has undergone. On these points, the case is very 
slightly instructed in the evidence. The whole 
rests on the ancient constitution of the place; but 
when it was founded, or when it came into the 
possession of the see of Eh/, or how it stood while 

c 4 it 
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Wrlli. 
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RAyoN it; property of that see, or in what parti- 

cular it was separated and distinguished from its 
17 th AW 1 789. former relations, does not appear. It is the duty 
of the Court, therefore, to look further, as the 
rights of other persons, besides the immediate 
parties, are concerned j and It must take other 
information, if it is to be had, and so far as it can 
be properly introduced. General authentic history 
is of that kind. It appears from thence, that the 
see of Ely was founded in 1109, but that of 
London subsisted many ages before. The house 
was purchased by Bislioj) Kirby in 1290, consist¬ 
ing then of a messuage and several cottages *. 
His successor, Bishop Dc LndOt purchased more 
houses, and left them to the see on payment of 
1000 marks to his executors It is 710 I shewn 
at what time the cliapel was built 5 but it must 
liavc been eitlier by Bishop Kirby or l)e Luda, 
since there is mention in the will of the latter of an 
endow^ment for a chaplain, and it does not appear 
that there was, on tliat occasion, any other interposi¬ 
tion of the royal authority than to legalize the gill. 

What then was the condition of this place 
before the purchase by the Bishop? It must have 
stood on the common footing of all ground in 
and about London^ which is not distinguished by 
any known appropriation, as part of the diocese of 
London. There is no suggestion to the contrary j 
since the whole argument is built upon the change, 
that is supposed to have been made by its becoming 
part of the diocese of Ely ; and it is said, that it 
became thereby exempt from the ordinary jurisdic- 


* See Benthams Church of Ely, p. 151, 153.; also Godwin, de. 
Praesulibius “ Episcop. Elien.” 
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tion of the Bishop of London, But that is to speak 
improperly, since there was no special exemption 
from London^ only as every other part of Ely, or 
as any part of one diocese is exempt from another. 
There was no special exemption, as in the nature 
of a peculiar jurisdiction. And here I must observe, 
that a fact has been adverted to in the answers 
in a manner rather incautious: It was pleaded, 
“ that the chapel was immemorially a part of the 
diocese of Ely,’’* and this is admitted in the answers 
in the terms of the allegation, though the fact is 
othei'wise, and open to observation on the first 
enquiry, that it was no part of the diocese of Ely 
till a century after legal memory, whicli is fixed at 
1189. Tliis is an oversight of which advantage 
has been taken in argument ^ and if Dr. Barton was 
the only person concerned, he might have no 
'reason to complain that advantage should be so 
taken of his admission. But as other parties are 
concerned, I think I am warranted to assert against 
this atlmission, that it did not become part of the 
see of Ely till after the time of legal memory. 

The next consideration is, by what law, or on 
what tenure, it became a part of that see. I con¬ 
ceive, by the ancient law, that Bishops should be em¬ 
powered to act in their London houses as in their 
Dioc re'.es ; and for that purpose their residences in 
London were considered as part of their Dioceses. 
We c(tllect this from what is stated by Bishop 
Gihwn and from the statute 33 H. 8. c. 31., 
relating to the bishopric of Chester, where it is 
provided “ that he shall be held resident in the 
diocese of Chester, and have jurisdiction in his 


Barton i>. 
WetLS. 

17 th NoVi 1789. 


* Cod. p. 132 n. 
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^waLtV house at fVeston, within the diocese of Coventry 
-- and Litchfield^ during his abode there, as other 

iTthATw). 1789. Bishops havc in the houses belonging to their sees, 
wheresoever they lie/* It is said, that this is only 
a private act,—and it is so in its enactments, but 
it gives a general description of the Bishop’s juris¬ 
diction in such places. It refers to a rule of law 
which was going into desuetude; and in the statute 
31 H. 8., relative to the exchange of houses be¬ 
tween the Bishops of Carlisle and Rochester and 
the Lord Russell, there is a clause providing “ that 
they should have the same authority in their new 
houses at Lambeth and Chiswick as they had exer¬ 
cised in their old houses j” and Gtbso7i says, that at 
the time when he wrote “ there were none left but 
Lambeth House and Croydon, belonging to the 
Archbishop oti Canterbury, Winchester Place, novt 
removed from Southwark to Chelsea; and Ely 
House in Holborn The same privilege has not 
been attached to new houses, and is not annexed to 
the present Ely House, though a visitatorial juris¬ 
diction is allowed in it by statute. + 

It is made a question, what was the nature of the au¬ 
thority allowed, whether voluntary or contentious j 
but I see no reason to limit that privilege in the pre¬ 
sent case j though it is certain, that by the old canon 
law t, it is laid down as a rule, that one Bishop 
could not exercise jurisdiction in another Diocese, 


* Cod. p. 132 n. 

t The act 12 G. 3. c.43. provides that the Bishop may con¬ 
tinue to exercise his appellate jurisdiction, as visitor of certain 
colleges in Cambridge j and also directs that payment of the re¬ 
served rents belonging to his see may be made in the new episco¬ 
pal residence, Ely House, Dover Street. 

J; X. 1. 30, 7. Vide, Gloss “ Terminos.” 
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even with the consent of the other Bishop, “ nisi 

** cognoscerei inter volentes** The objection from- 

the statute of citations* is not material; since, 
in such instances, there would not be a going 
out of the Diocese more than in the case of 
detached districts, and I see no reason to pre¬ 
sume that the Bishop might not have held a Court 
of Audience or Consistory Court in such places, 
thougli it was seldom done. 

Another question is raised, whether the ancient 
jurisdiction remained concurrent, or was excluded 
or removed. — In the older editions of Ectony I 
perceive that Ely Chapel is classed in London; and 
it is more consonant to general principle that it 
should be so, than that it should have become ab¬ 
solutely and exclusively a part of Ely. 

Such being the ancient law and usage, is it to be in¬ 
ferred, in reason or in fact, that a place so becoming 
part of the new Diocese, is thereby irrevocably de¬ 
tached from the ancient Diocese ? The intention of 
the rule was to protect the Bishop from the penalty 
of non-residence t, and to provide for the necessities 
of his Diocese, by enabling him to perform the duties 
of it when called away by public business. Suppose 
the first Bishop, Kirby, had soon quitted this re¬ 
sidence, on both reasons he would have carried 
the privilege to his new house. In such a case, 
on what ground could the person who might suc¬ 
ceed him, not being Bishop of Ely, claim juris- 
dittion, on any principle of security to himself, 
or grounds of public convenience ? Suppose Bie 


* 23 H. 8. c. 9. 

t Burnt Eccl. Law, vol. i. p. 213. fVaisons Clergyman's 
Law, c. 37. p. 368. 
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Barton o. same of Bishop 1)6 Luda^ or his immediate sue- 
cessors. If the privilege would not have re- 
i7th jVot..i789. mained attached to the house when they left it, 
then it can only be by the effect of time, as it is 
contended, that the personal privilege is now be¬ 
come local. But how is this proved ? It is only 
said, that time has done so in other cases, and 
that in detached parts of Counties. The history 
of that fact however is subject to much obscurity 
and doubt, and even taking it to be true and cer¬ 
tain, is accounted for on other principles. When 
Counts, having hereditary Counties, had also 
manors elsewhere, it is supposed that they ob¬ 
tained permission of the Crown, that the detached 
manors should be parts of their Counties. But 
there is no general principle, that is known to have 
prevailed at any time, that the demesne lands of 
an Earl should, during his residence there, be 
deemed appendant to his County ; and it is most 
probable, that it was by special grant that such 
peculiar exceptions were established. But sup¬ 
posing such grants were obtained, they became 
under such grants local; and succeeding Earls 
could not, by changing such manors, affect their 
local character, and cause their new demesnes to 
be considered in the County where situated, whilst 
the antient ones lost that character. 

With respect to Bishops, the origin of their privi¬ 
lege was very different, as it was principally founded 
on the ancient rule that their residence should We 
within their Diocese. The cause and the nature 
of their privilege was personal; and in the several 
instances which are mentioned in the acts of par¬ 
liament, it is not to be doubted that they had all 
Oratories consecrated, and probably by them- 

1 o selves, 
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selves, for divine service; yet there has been 
no claim of local exemption for these. It is 
truly said, that if others have relinquished such 
privileges, it cannot affect the rights of those 
who wish to retain them, but it is some pre¬ 
sumption against such a claim, that no one having 
the same ground of pretension has made the same 
claim, particularly in a case of privilege, which is 
seldom given up, even when it is burdensome. 
Is there any privilege in this case then which dis¬ 
tinguishes it from others ? It is said that these 
possessions of the see of Ely were large and of great 
importance: taking the fact as so represented, it 
could not make any legal difference. It is said also 
that Ely House was part of the diocese of Ely^ but 
others not; the contrary is proved by the act of par¬ 
liament referred to; and it is impossible to shew Ely 
•House to have been part of the Diocese of Ely^ in 
any other manner than other houses of the same de¬ 
scription belonging to other Dioceses. It is then 
contended, that the conveyance by act of parlia¬ 
ment to the Crown, and the grant founded upon it, 
have produced a stronger effect. As an actual 
conveyance it would be no more than any other 
conveyance in extent of powers, and if, before 
the act, this house had been like other houses of 
the same kind, it must remain so, unless the act 
had expressly made it otherwise, which it does not 
appear to have done. 

, I am next to consider what was the more modern 
state and condition of this chapel. During the sitting 
of Parliament, service was performed in it, which 
marks the use of the chapel to have been for the 
private convenience of the Bishop, and of him only. 
It is not suggested that it was open at other times 
to other persons. But it is said that strangers were 

admitted. 
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Barton r. admitted, and very probably—by indulgence, as 
' they may be admitted at the Foundling Hospital^ 
17th i«n). 1789 . or Other places. It is said, “ that marriages were 
celebrated there as at the Fleet** but this practice 
ceased after the Marriage Act, which implies that it 
was not a regular and established place for the per¬ 
formance of that rite. Baptisms also of children 
bom in the demesnes have been administered there; 
but that might be by permission of the Bishop, 
and would not furnish any proof of the particular 
character of tiie place. * 

uG’.o. C. 43 . But the effect of the statute is relied on, by 
which this palace was transferred to the Crown, 
** with all rights, immunities, and advantages.”— 
But what were the advantages connected with this 
question, that belonged to Ely House ? I know of 
none belonging to the house, exclusive of the 
Bishop. As respecting the Bishop, the personal* 
privilege belonging to him was, that his residence 
should be part of the diocese of Ely, and as such 
exempt from the jurisdiction of the Bishop of 
London. In what character then is the Crown to 
take? as part of the diocese of Ely?'' if pot, it 
takes one part of the privilege, and not the other 
part. It has been said that the King would hold 
it as the Bishop had held—The Bishop held it 
as part of the Diocese of Ely, but the King is to 
hold as part of no Diocese, though no moment can 
be pointed out, when one pait of the exemption 
subsisted not accompanied by the other; it was 
exempt from the ancient Diocese, only, as having 
become a part and appendage of another. The 
statute gives all rights, immunities, and advan¬ 
tages; but it transfers no portion of episcopal 

* X. 3, 49. 9. Gib, Cod. p. 190, 

rights 
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rights. The privilege had been that this place 
should be considered as part of the see of Ely-^ 
all other consequences were dependant on that. 17* ivb». 1799. 
If they are now to be transferred to the holder, 
without any connection with the see, it must come 
to this, that the privilege having been first per¬ 
sonal, in the Bishop of Ely, as Bishop qf Ely, has 
become a local privilege in a person to whom no 
such character belongs. Nothing arises from the 
possession of the Crown, as the King may hold 
places exempt, and others which are not so. The 
ancient demesnes of the Crown were exempt as 
terra regis ; but in more modern possessions of the 
Crown, the Crown holds them as the former owner, 
and as parts of the same Diocese, unless its connec* 
tion with that Diocese, as in this case, is derived from 
the mere personal and peculiar character of the for¬ 
mer possessor. The result then is, that this place 
became part of the diocese of Ely by occupancy 
of the Bishop only, having been before part of the 
diocese of London ; that occupancy ceasing, it 
falls back to its former relations : and if it is asked, 
how the Bishop of LondorC% right attaches under 
the act? I answer,—by instant resumption; and the 
question is, whether the act has taken away such 
right, and given it elsewhere, in derogation of the 
ancient right ? 

It is well known that great part of the posses¬ 
sions of the see of Ely were taken away by 
violence in the time of Queen Elizabeth, and 
given to Lord Hatton, and that there were many 
Chancery suits respecting them, which were 
not terminated until I 707 •* Many streets 
have been built there, yet no notion has ever 


* Groses Antiq, vol.3. p. 135. 
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b^tok». been entertained that persons residing in them 
should apply to the Consistory of Ely ; on the 
)rthAroi>.i789. contrary, they have always obeyed the citations 
of this Court; and if those parts have sunk into 
the diocese of London^ why should not the rest of 
the same possessions ? It is true, that this part 
came to the Crown, but what is the effect of that ? 
That the Crown might erect this into a free chajjel, 
I will not absolutely deny ; but I am not satisfied 
that though the Crown may erect a free chapel on 
its ancient demesnes, it can therefore cut out a 
part of an old Diocese for that purpose. But if 
the Crown could exercise such a power, there is 
no proof that It has so done. There is no grant, 
no erection, no act of the Crown, that can be al¬ 
leged to have produced any such effect. The 
Crown then took as any sulyect would have taken; 
and he could only hold, as he would have done 
before the occupancy of the Bishop of Ely. The 
place would not have become extra-diocesan on 
coming to a subject. 

Something has been said of the ecclesiasti¬ 
cal character of the Crown, that it may pos¬ 
sess ecclesiastical jurisdiction, and transfer it to 
others. But the same question recurs. Has the 
Crown exercised any ecclesiastical jurisdiction, or 
has it transferred it? There is no proof of any 
such fact. It is said also, suppose a Bishop of 
another Diocese had taken, what would have been 
the consequence? If the old rule, on which the 
personal privilege of the Bishop was founded, has 
become extinct, as I think it has, he would not 
have succeeded to this privilege, more than any 
other individual j or if the rule can be shewn to 
be still in existence, the place would have be¬ 
come part of his Diocese, by virtue of his own 

personal 
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personal privilege, but not as derived in any manner 

from the Bishop of Kly, But it is not so with the 

Crown: for there is no such rule, that a house pur- nthivu®. 1789. 

chased by the Crown, becomes, in perpetuity, part 

of any ecclesiastical jurisdiction belonging to the 

Crown. 

It is said, that the place having been consecrated 
is inapplicable to other purposes, and that the. 
present proprietor having purchased it as a place of 
religious use, must have such use of it. That it 
has been consecrated may be an indifferent circum¬ 
stance as to any question of jurisdiction, but it 
may furnish a good reason of expediency, why this 
chapel should not be exempt from the jurisdiction 
of the Bishop of London, since no other can be 
shewn, and it is impossible to foresee into what 
hands it may conie, and to what uses * it may be 
Converted, unless subject to some jurisdiction. 

Admitting that the purchaser had a right to the 
religious use of the chapel, he must admit also that 
he is subject to the direction of the law ; since the 
right to religious use no more excludes the Ordi¬ 
nary, than the right of the parishioners to the parish 
church. Some observations havf teen founded oil 
a trial at law, in which it is said, ik\2Lt Ely Place has ' 
been determined to be extra-parochial, in a suit for 
parish-rates. The extra-parochiality is not proved 
in this case;—but I will go as far as the allega¬ 
tion of the parties.—Supposing the jury, on a ques- 
tiqn concerning an assessment to the poor of Saint 
Andrew, HoWorn, had been of o pinion it was extra- 

* The chapel is still in existence, and used as a place of divine 
worship for the children of the Nadonal School in Baldwins Gar-’ 
dens', having been presented in 1819, hy Mr. Joshua fVaison, as 
a private beoelaction, to that establishment. 
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parochial,—that the place may be so, and not extra-* 

-— diocesan, is not to be denied.—Poor rates were first 

17th ivbu. 1789. established in 43 £liz.: Their allegation states, that 
it was then part of the Diocese of Ely, Dr. Wells 
appears also to have applied to the Bishop of Ely^or 
his licence, acknowledging the necessity both of a 
licence, and of a dependance on some Diocese, and 
if it may be dependant on one episcopal jurisdiction, 
it may on another, and if any licence be necessary, 
the rights of the proprietor are not more injured by 
application to one Diocesan than to another. 

The claim of total independence cannot be sup¬ 
ported ;—First, it is against the general law: 
Secondly, it is the claim of a layman to a privilege 
now extinct in the Bishops, to whose episcopal 
character it belonged: Thirdly, it is a claim of 
local privilege, whereas it was merely personal, and 
was confined to the residence of the Bishop. I 
must therefore pronounce for the jurisdiction of the 
Bishop of LoiidoUj by decreeing that Dr. Wells has 
officiated without authority, and direct a monition 
to 4sue to him Ip desist. 

On the question of costs, in a suit of this kind, 
according to the*jllinciple of the Court, some costs 
must be given ; but it would be little less than in¬ 
justice to give real costs; there is nothing posi¬ 
tively criminal in the suit, as it could not be 
expected that the proprietor should resign a claim 
of this kind without submitting the question to the 
decision of the Court. That lias been propei;Jy 
done, and upon a discussion attended with many 
difficulties. I shall therefore give a^um nomine 
expensarum, and fix that sum at 40 j. 
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^HIS was a case of divorce, by reason of cruelty, 3d Juiy 1790. 
instituted by Mrs. Evans against her Hu^and. Divorce by 

reason of 

Judgment. ^ Wh?7ci^um. 

Sir William Scott *—This cause has been care- swnces constu 

/« 11 • 1 • t • , 1 1 cruelty in 

fully instructed* with evidence by the practisers, construction of 
ti^ho have had the conduct of it; and has been very 
elaborately argued by the counsel on both sides. It 
how de\'oh es upon me to pronounce the legal result 
of the evidence, which has betyi thus collected, and 
of the arguments raised upon that e\ddence—a 
duty heavy iu itself, from the quantity and the 
weight of the matter j and extremely painful, front 
the nature and tendency of a great part of it, and 
from the inefficacy of this Court to give relief ade¬ 
quate to the wishes of both parties. Heavy and 
painful as it is, it is a duty which mttst be dis¬ 
charged ; and which can only be discharged with 
satisfaction under a consciousness, that it is dis¬ 
charged with attention and impartiality, and under 
the reflection, that it) alter the endeavours, which 
I have used in cleansing and in instructing my own 
conscience upon the subject, I should have taken 
what may be deemed an undue impression of the 
case, the laws of this country have not been defi¬ 
cient in providing a mode, by which the parties may 
be relieved against the infirmities of my judgment. 

The humanity of the Court has been loudly and 
repeatedly 4nvoked. Humanity is the second 


* There were several pleadings, and one in exception to wit¬ 
nesses, on which the observations of the Court will be introduced,- 
as ft note, in the latter part of this ease. 
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^eva^ns*!' virtue of courts, but undoubtedly the first is jus¬ 
tice. If it were a question of humanity simply, 
ad July 1790 . and of humanity which confined its views merely 
to the happiness of the present parties, it would 
be a question easily decided upon first impressions. 
Every body must feel a wish to sever those who 
wish to live separate from each other, who cannot 
live together with any degree of harmony, and 
consequently with any degree of happiness; but 
my situation does not allow me to indulge the feel- 
ings, much less the Jirst feelings of an individual. 
The law has said that married persons shall not be 
legally separated upon the mere disinclination of 
one or both to cohabit together. The disinclina¬ 
tion must be founded upon reasons, which the law 
approves, and it is my duty to see whether those 
reasons exist in the present case. 

To vindicate the policy of the law is no neces¬ 
sary part of the office of a judge; but if it were, 
it would not be difficult to shew that the law in 
this respect has acted with its usual wisdom and 
humanity, with that true wisdom, and that real 
humanity, that regards the general interests of 
mankind. For though in particular cases, the re¬ 
pugnance of the law to dissolve the obligations of 
matrimonial cohabitation, may operate with great se¬ 
verity upon individuals ; yet it must be carefully re¬ 
membered, that the general happiness of the married 
life is secured by its indissolubility. When people 
understand that they mtesl live together, except for 
a very few reasons known to the law, they learn 
to soften by mutual accommodation that yoke 
which they know they cannot shake off; they be¬ 
come good husbands, and good wives, from the 
necessity of remaining husbands and wives; for 
necessity is a powerful master in teaching the du¬ 
ties 
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ties which it imposes. If it were once understood,, 
that upon mutual disgust married persons might 
be legally separated, many couples, who now pass 
through the world with mutual comfort, with at¬ 
tention to their common offspring and to the moral 
order of civil society, might have been at this mo¬ 
ment living in a state of mutual unkindness—^in a 
state of estrangementfrom their common offspring— 
and in a state of the most licentious and unreserved 
immorality. In this case, as in many others, the 
happiness of some individuals must be sacrificed to 
the greater and more general good. 

That tlie duty of cohabitation is released by the 
cruelty of one of the parties is admitted, but the 
question occurs, What is cruelty ? Tn the present 
case it is hardly necessary for me to define it; be¬ 
cause the facts here complained of are such, as 
fall within the most restricted definition of cruelty; 
they affect not only the comfort, but they affect 
the health, and even the life of the party. I shall 
therefore decline the task of laying down a direct 
definition. This however must be understood, 
that it is the duty of Courts, and consequently the 
inclination of Courts, to keep the rule extremely 
strict. The causes must be grave and weighty, 
and such as shew an absolute impossibility that the 
duties of the married life can 'be discharged. Jn 
a state of personal danger no duties can be dis¬ 
charged; for the duty of self-preservation must 
take place before the duties of marriage, which 
are secondary both in commencement and in obli¬ 
gation ; but what falls short of this is with great 
caution to be admitted. The rule of “ per qUod 
consortium amittitur** is but an inadequate test; for 
it still remains to be enquired, what conduct ought 
to produce that effect ? whether the consortium is 
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reasonably lost ? and whether the party quitting 
has not too hastily abandoned the consortium f 

What merely wounds the mental feelings is in 
few cases to be admitted, where they are not ac¬ 
companied with bodily injury, either actual or 
menaced. Mere austerity of temper, petulance of 
manners, ipudeness of language, a want of civil 
attention and accommodation, even occasional sal¬ 
lies of passion, if they do not threaten bodily harm^ 
do not amount legal cruelty: they are high 
moral offences in the marriage-state undoubtedly, 
not innocent surely in any state of life, but still 
they are not that cruelty against which the law can 
relieve. Under such misconduct of either of the 
parties, for it may exist on the one side as well as 
on the other, the suffering party must bear in some 
degree the consequences of an injudicious connec¬ 
tion ; must subdue by decent re.'^istance or by pru¬ 
dent conciliation ; and if this cannot be done, both 
must suffer in silence. And if it be complained that 
by this inactivity of the Courts much injustice may 
be suffered, and much misery produced, the answer 
is, that Courts of Justice do not pretend to furnish 
cures for all the miseries of human life. They re¬ 
dress or punish gross violations of duty, but they 
go no farther; they cannot make men virtuous : 
and, as the happiness of the wor^d depends upon 
its virtue, there may be much unhappiness in it 
which human laws cannot undertake to remove. 

Still less is it cruelty, where it wounds not the 
natural feelings, but the acquired feelings arising 
from particular rank and situation; for the Court 
has no scale of sens^ibilities, by which it can gauge 
the quantum of injury done and felt j and there¬ 
fore, though the Court will not absolutely exclude 
considerations of that sort, where they are stated 

merely 
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merely as matter of aggravation, yet they cannot evam* ». 
constitute cruelty ivhere it would not otherwise * 
have existed: of course, the denial of little in- 2d July 1790 * 
dulgences and particular accommodations^ which* 
the delicacy of the world is apt to number amongst 
its necessaries, is not cruelty. It may, to be sure, 
be a harsh thing to refuse the use of a carriage, of 
the use of a servant; it may in many cases be ex¬ 
tremely unhandsome, extremely disgraceful to the 
character of the husband; but the Ecclesiastical 
Court does not look to such matters; the great 
ends of marriage may very well be carried on with¬ 
out them; and if people will quarrel about such 
matters, and which they certainly may do in many 
cases with a great deal of acrimony, and sometimes 
with much reason, they yet must decide such 
matters as well as they can in their own domestic 
forum. 

These are negative descriptions of cruelty 5 
they shew only what is not cruelty, and are yet 
perhaps the safest definitions which can be given 
under the infinite variety of possible cases that 
may come before the Court, But if it were at all 
necessary to lay down an affirmative rule, I take 
it that the rule cited by Dr. Beuer from Clarke^ 
and the other books of practice, is a good general 
outline of the canon law, the law of this country, 
upon this subject. In the older cases of this sort, 
which I have had an opportunity of looking into, 

I have observed that the danger of life, limb, or 
health, is usually inserted as the ground upon 
which the Court has proceeded to a separation. 

This doctrine has been repeatedly applied by the 
Court in the cases that have been cited. The 
Court has never been driven off tliis ground. It 
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evak» v has been always jealous of the inconvenience of 
fvAKi. (departing,from it, and I have heard no one case 
ad 1790 . (dted, in which the Court has granted a divorce 
without proof given of a reasonable apprehension 
of bodily hurt. I say an apprehension^ because 
assuredly the Court is not to wait till the hurt is 
actually done; but the apprehension must be 
reasonable : it must not be an apprehension arising 
merely from an exquisite and diseased sensibility 
of mind. Petty vexations applied to such a con¬ 
stitution of mind may certainly in time wear out 
the animal machine, but still they are not cases of 
legal relief; people must relieve tliemselvcs as 
well as they can by prudent resistance—by calling- 
in the succours of religion and the consolation of 
friends ; but the aid of Courts is not to be resorted 
to in such cases with any effect. 

The parties in this case arc a Mr. and Mrs. 
Evans, proceeding in a cause of' cruelty brought 
by Mrs, Evans against her husband. 

The libel states the marriage at Calcutta, in the 
East Indies, in the year I778 ; and it proceeds to 
plead the character of the parties ; that he is a 
person morose, sullen, tyrannical, and so on; and 
that she is in every respect the reverse, a woman of 
a nuld and tender disposition. These pictures are 
reversed, as is the usual manner, in the responsive 
allegation. It is usual, in these sorts of causes, 
to admit articles pleading in this manner the 
characters of the respective parties; it is usual, I 
say, to admit such articles, but I have not under¬ 
stood that it is usual to examine upon them, or at 
least to examine upon them in the proportion 
which has been done in the present cause. And I 
think, that I fefhthe weight of some reasons which 

WOUI4 
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would induce me very much to question the pro- ^y**[,*,^* 
priety of admitting such articles at all, ^they were 
likely, in other cases, to lead to the consequences 1790. 
they have done in this; for a very great part of 
this voluminous enquiry has turned, not upon the 
matter in issue in the present cause, but upon the 
general character of the two parties ; and I have 
been loudly called upon, on both sides, to deter¬ 
mine tJiat which I am not called upon, either by 
the nature of the authority which I possess, or by 
the necessity of the present case, to pronounce, 

—the result of that evidence upon general cha¬ 
racter. 

Upon evidence of this kind it is impossible not 
to remark, that it is unsatisfactory in the extreme; 
it is opinion at best; the opinion of persons 
whose powers of judging upon any question of 
delicacy and importance are utterly unknown to 
me; whose partialities and prejudices, to colour 
and influence those opinions, are equally unknown 
to me. To take such opinions then, and to apply 
them to the proof of cotiiroverted facts, and those 
facts too of a criminal nature, does seem to be ex¬ 
tremely unsafe. The case indeed is civil, as has 
been repeatedly observed, but the facts undoubt¬ 
edly are criminal; or else why plead the bad dis¬ 
position of the husband ? why plead it, except for 
the purpose of shewing that he has comn»itted bad 
acts ? Now I know hardly any case, in which it is 
allowed to create a presumption in favour of the 
probability of criminal facts having been done, 
where that presumption is founded upon the mere 
opinions of men concerning general disposition. 

Criqiinal facts must be tried by themselves. To 
try them hy opinions, and by opinions collected in 

this 
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Evans v. this sort of way, is extremely dangerous for the 
Evans. . tos^the individual, who is exposed to an 

sd July 1790 . enquiry of this kind, it is dangerous in the ex¬ 
treme j to place a man in this sort of legal pillory, 
where all who choose may pelt at him, is exposing 
an individual to the injustice of mankind, in such 
a way, as I am sure the justice of Courts cannot 
relieve him from. 

What I have to say upon this part of the case, 
therefore, will be extremely short, because it is 
merely a digression for the satisfaction of the 
parties ; it is no foundation, no principle, no part 
of that legal proof, upon which I shall determine 
this case. 

And I must here take the opportunity of saying, 
that if the truth of this charge rested upon matter 
of character alone, it would determine me very 
favourably in behalf of Mr. Evans, Here are the 
attestations of a great number of persons—gentle¬ 
men extremely respectable in their own characters 
and situations j connected with him by early and 
familiar acquaintance ; by habits of a long inter¬ 
course ; by habits of business. But all this, it is 
said, is the 'partiality qfjrmids. What, is it nothing 
in a man’s favour to have friends ? Can a man say 
any thing that bears more strongly in his favour, 
than that he has friends ? partial friends ? friends 
who have become so, and can have become so, 
from the opinion only of his good deservings? 
They are persons, many of them, who have lived 
with him in a distant country, where countrymen 
collect together in close and intimate connection; 
where they form, as one of the witnesses describes 
it, one community: some of them, two of them in 
particular, have lived with him in the same family; 

in 
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in the family of Mr. Hastings : they have been 
connected with him in the conduct of business, 
where his temper was daily seen and daily tried; 
for business, as we all know, is very apt to expose 
the real dispositions of men: it is a tyrannical 
master; and if a man can go through the difficulties, 
which even the smoothest course of business will 
throw in his way, with an unruffled temper, it is no 
mean argument of a tractable disposition. 

All this, it is said, may be very true; but it has 
happened in other cases, that a man has worn a 
mask to the public, and pulled it off to his family. 
Undoubtedly there may have been such cases; 
cases of moral prodigies ; cases of disgraceful ex¬ 
ception to the ordinary course of nature ; but the 
general presumption at least is strong the other way. 
If a man shews upon all occasions an obliging dis¬ 
position in his general intercourse with the world, 
the presumption certainly is, that he carries that 
disposition with him into the private recesses of his 
life. If he is a good friend, the probability is, 
that he is a good husband, which is a friend only 
of a nearer and dearer nature. It is to be added 
too, that in this case almost all the witnesses speak 
to this very specific part of Mr. Evans's character, 
even the witnesses who are examined on the part 
of Mrs. Evans, There are particularly Mr. Wood, 
Dr. Curry, Tomlings, with the exception of one 
fact, Mr. Paumier, Mr, Griffiths, Mr. Boehm, 
Mrs. Webber, with the exception of one fact like¬ 
wise, all these witnesses, who are examined on 
the part of Mrs, Evans, bear an honourable testi¬ 
mony to his general and visible conduct. 

Well, but it is said, there are witnesses who de¬ 
pose in a contrary manner, and you cannot recon¬ 
cile 
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^vanV* these two sets of witnesses together, but upon 

_the supposition that what is said by the first set of 

sd July 1790. witnesses is the effect of mere hypocritical assump¬ 
tion. Now the other witnesses, who depose un¬ 
favorably, with the exception of Mrs. Hartley and 
a young French woman, Madame Bohillier, whom 
I shall speak of by and by, are Mr. and Mrs. 
Thackeray^ and Mr. Moore. Mrs. Moore has not 
been examined in this cause, and the reason given 
for that has been, that she being the sister of the 
party, might be a witness whom the Court would 
hear with a great deal of jealousy and suspicion. 
Most assuredly tJie same circumstances of jealousy 
hang upon the characters of every one of these 
witnesses: they are all persons nearly allied; 
are subject of course to prejudice : I don’t say to 
a dishonest or dishonorable prejudice, but from 
that circumstance they are subject to prejudice. 

There is another observation that strikes me, and 
that is this, that all these witnesses, with the single 
exception of Mr. Moorcy found their opinions 
upon the very facts controverted in the cause. 
Mr. Thackerayy who has given a very candid tes¬ 
timony in the cause, and on whom I shall very 
much rely in the determination of it, says expressly, 
** that till some time after Mr. Evans*s return to 
“ England he had always a good opinion of him** 
and he expressly founds his present opinion upon 
the facts that are now in issue between the parties. 
Then, only consider what is done in this case. 
In the first place, the witnesses extract their opi¬ 
nions from these particular facts, and then it is 
expected that the Court shall take those opinions 
and apply them to the establishment of the very 
facts in question. To be sure, if there is such a 

thing 
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thing as circularity in argument, this is that; and 
grosser injustice than that could not be committed. 

Mr. Moore, indeed, stands upon a very different 2 ^ nw. 
footing, he goes back to a remoter opinion; his 
opinion does not arise out of the facts in issue; he 
refers to a much earlier period of time. Now there 
are one or two observations, which strike me 
pretty forcibly upon the testimony of Mr. Moore. 

Mr. Moore is a man of sense; he knows, I dare say, 
extremely well, that caution and that sobriety of 
mind, which belongs to a witness deposing in a 
Court of Justice to the character of another indi¬ 
vidual. And I am very sure he does not come 
here to amuse himself or the Court with drawing 
highly-finished pictures. I am therefore to suppose, 
as I do, that Mr. Moore is not only perfectly sin¬ 
cere, but that he ratlier falls short than exag- 
• gerates the impression upon his mind, in the 
character which he gives of this gentleman; 

That character is, “ Thai he became intimately 
“ acquainted with Mr, Evans, and was a good 
“ deal in his company, and saw much of him, 
prior to his marriage; that after his marriage 
“ until the month of April 1780, their famiUes 
visited ; hutfrom the said month until the arrival 
“ of Mr. Evans in England, he had little or no inter- 
“ course with him; hut that upon his said arrival, 

“ and for some time afterwards, he the deponent 
often saw and was a good deal in his company ; 

“ and has at different periods prior to his marriage, 
when he was likely to become allied to the de- 
pomnfsfamily, and until Mrs. Evans was obliged 
“ to quit his house, given a watching and scrutinizing 
“ eye over his conduct and disposition, and is there-. 

“ by enabled to say that he hums him to be a man (ff 

“ wicked 
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** wicked} profligate, and abandoned principles, and of 
“ a morose, tyrannical, cruel} and savage disposition, 

' void of common humanity, vindictive, full of anu 
** mosity and revenge, of a turbulent and intolerable 
** temper, avaricious and mean to eacess, a great 
“ dissembler and hypocrite, filthy in his ideas, and 
** delighting in the dirty expression of them ; and so 
“ much given to deceit, scandal, and falsehood, that, 
” from a very early period after his aforesaid mar- 
“ riage, it was a rule in the deponenfs family never 
“ to believe what he said ; and that he, the deponent, 
“ has often heard him scoff at the religion qf the 
** church to which he was brought up or professed; 
** that he has often heard him pride himself on his 
“ apathy and callousness, and knows him to be of 
" callous feelings j and that he had the character of 
“ a morose, tyrannical, cruel master amongst his 
“ native servants in India*' And he concludes by ’ 
pronouncing him, in another passage of his depo¬ 
sition, a person urfitfor admission into society. 

Now taking this character into consideration, 

I think there are circumstances in the con¬ 
duct of Mr. Moore which are a little extra¬ 


ordinary. This young lady went over to India 
into the family and under the protection of 
Mr. Moore ; Mr. Moore was acting by her with 
the substituted authority of a parent j he was per¬ 
fectly acquainted with the detestable character of 
this gentleman; it is a courtship which goes on 
for many months, as is proved by Mr^Jl/oore 
himself, and yet it does happen that this poor 
young creature is suffered to M into the hands of 
this monster. The marriage is graced by the pre¬ 
sence of Mr. Moore, by the presence of some of 
the most respectable persons then resident in the 

8 country, 
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Country, Mr. Vansittart, Mr. Perringf Sir John 
jyOyly; an afflicting ceremony it undoubtedly 
must have been to Mr. Moore ; it must, in fact, I 
am sure, have been considered by him literally as 
leading her to the altar to be sacrificed. It nKiy 
be said, indeed, that this was an act of necessity 
on his part—Be it so: this however might have 
been expected from a brother*s affection and at> 
tention, for a brother he certainly has shewn him¬ 
self throughout this business, that he would at 
least have taken the most early opportunities of 
acquainting the other parts of his family with this 
great misfortune which had happened to it. Mr. 
Thackeray, Mrs. Thackeray, and every member 
of the family in England, must have been informed 
by him, if it was only for the security of this poor 
unhappy young woman, who was so sacrificed, 
•that she was in the liands of one of the most de^ 
testable of mankind. Yet nothing is more clear 
to me than that nothing of this sort ever was com¬ 
municated, otherwise Mr. Thackeray could not 
have deposed that he continued his good opinion 
^Mr. Evans till after his arrival in England. It 
is impossible, therefore, that it could have been 
communicated to Mr. Thackeray, or in short to 
any one of the family. I think, therefore, I have, 
in this case, Mr. Moore's deposition speaking one 
way, and Mn Moore's conduct speaking another; 
and, where they speak different ways, I know 
which I have to trust to. I have only one way of 
conceiving the matter, and that is this ; his present 
opinion is sincere, but it is only his present opi¬ 
nion ; he has not cautiously watched the rise of it 
in his mind \ he is inaccurate in tracing back its 
commencement to the period that he does: it is 

not. 
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not, as he supposes, the fruit of early and dispas¬ 
sionate observation; it is the fruit of passion, of 
modern passion, produced by the resentments ex¬ 
cited by the later dissensions in this family. 

Upon the whole, then, I see most honourable 
attestations to the character of Mr. Evans ; and 
I think I have reason to presume, that if late dis¬ 
sensions had not happened, I should have seen no 
attestations but such as were perfectly honourable 
to his character. 

On the character of Mrs. Evans 1 shall say much 
less ; for this reason—because it is much less con¬ 
nected with the issue in the cause; because, if 
the facts imputed to Mr. Evans are false, there is 
an end of the question. On the contrary, if they 
are true, they are of that nature and species, that 
they cannot be justified by any misconduct on the 
part of Mrs. Evans ; for though misconduct may • 
authorize a husband in restraining a wife of her 
personal liberty, yet no misconduct of hers could 
authorize him in occasioning a premature delivery, 
or refusing her the use of common air. In every 
view therefore of the matter, Mrs. Evans*& charac¬ 
ter has nothing to do with the cause j and in a 
cause where so much is to be said upon the neces-* 
sary parts, I shall waste but few words upon such 
as are unnecessary and altogether impertinent to 
the cause. The little that I have to say, is for the 
satisfaction of the parties; and it is this, that here 
again, if the matter rested simply upon the evi¬ 
dence given of character, yet after all the unhappy 
pains which have been taken to blacken each other, 

I see no reason why these two persons might not 
have passed through the world comfortably toge¬ 
ther, with a little discretion and management on 

their 
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their own side, and some discretion and manage- 
ment on the part of those who are mutually con¬ 
nected with them. To be sure, if people come 
together in marriage with the extravagant expecta¬ 
tions that all are to be halcyon days, the husband 
conceiving that all is to be authority with him, 
and the wife, that all is to be accommodation to 
her, every body sees how that must end: but if 
they come together with the reflection, that, not 
bringing perfection in themselves, they have no 
right to expect it on the other side; that having 
respectively many infirmities of their own to be 
overlooked, they must overlook the infirmities of 
each other; then, if friends will be discreet enough 
to support them in the execution of their duty, 
there is a high probability that something like happi¬ 
ness might be produced. 

With respect to Mrs. Evans, there are many 
attestations much too honourable to be applied to 
any character that was unamiable, and these too 
come from witnesses examined for Mr. Evans, What 
bears a contrary aspect, seems to have come at a 
later period, when dissensions had arisen, when 
servants and friends had entered into the tactions 
of the family, had taken sides, and had, of course, 
a bias hung upon their judgments. But what I 
principally rest upon, is the testimony of early 
acquaintance — of acquaintance before hostilities 
commenced — of Mr. Hannay, Mr. MoA^'ell, Mr. 
Halhed, and others. Such persons, I think, must 
form a safer judgment than Mr. Mason, much of 
whose judgment, in all probability, is formed upon 
the complaints of the husband. 1 think the at¬ 
tachment of her family, the zealous and animated 
part which they have taken in her behalf on this 
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occasion, speaks strongly in her favour; and I do 
assent to the observation that has been made, that 
if she had been the worthless person she is repre¬ 
sented, they would not have stood forward in the 
manner they have done. 

There is one odious imputation in the cause, 
which I have heard with great pain, and to which 
I advert with great reluctance, and it is merely 
for the purpose of saying, that 1 think it an impu¬ 
tation unfounded and ill-advised; and I can never 
give way to it upon the evidence that has been 
given. The appearances of a woman affected by 
nervous disorders, in a way in which this poor lady, 
it is in proof, was often affected, are equivocal 
enough to mislead a stranger, as Mr. Mason ap¬ 
pears very much to have been ; and as to the 
servant Ff'aser, the facts themselves are so trifling 
to which he speaks, that thoy arnount to little; and 
when 1 reflect upon the licence of observation ex¬ 
ercised by people of this kind upon the conduct 
of their masters and mistresses, I must consider it 
as amounting to nothing, I have then no evi¬ 
dence before me on which it is possible to suppose 
that the character of this lady is at all polluted by 
so degrading a habit. 

So much, then, for matter of character in this 
cause; which part of it I now gladly leave, to 
come to the real subject of the cause,—the con¬ 
duct of Mr. Evans towards his wife; and, in order 
to examine that, I must look back a little into 
their history. 

Mr. Evans w^ent to the East Indies, I think, in 
the year 1770 j he was employed in the usual 
occupation of gentlemen who resort to that coun¬ 
try,—in making or improving his fortune. He 
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was in the immediate service of Mr, Hastings^ the 
then governor-general. In 177^» Miss Webhi the 
daughter of a respectable person in His Maj,esty's 
military service, went over to Cakutta» wpon a 
visit to two sisters, who were married and resident 
there;—a Mrs. Moore and a Mrs. Thackeray. It 
appears, I think, that Mr. Thackeray and his wife 
were at this time resident with Mr. Moore^ but 
that they left Calcutta before Miss Webb was set¬ 
tled in marriage. In November 177^» 
riage took place, after a courtship of some months, 
as I have already stated. At the time of the mar¬ 
riage, he made a settlement upon her, to which 
Sir John D'Oyly was a trustee ; and Mr. Boehm, 
his agent in England, speaks to his belief, that this 
was a settlement to her sole and separate use. 
Mrs. Evans appears to have been of a delicate 
constitution, and the climate oi’ India by no means 
agreed with her. It is proved by Sir John jyOyly 
that she was often in fits in a very early period of 
the marriage,—that is what he expressly swears. 
Mr. Maxvcell proves, that wdien she pressed a return 
to Eiigland upon her husband, it was stated that 
the climate of India did not agree with her. In 
other respects I see no reason to presume that the 
marriage was not as productive of mutual happi¬ 
ness as marriages usually arc. Sir JohnD'Oyly 
swears expressly that she at that time appealed very 
fond of him ; Mr. Griffiths, Mr. Wood, and several 
other witnesses, who are examined as to the cha¬ 
racter and conduct of the parties, and who lived 
in considerable habits of intimacy with them at 
that time, give me no reason whatever to suspect 
that any thing like unhappiness then subsisted be¬ 
tween them 5 and all the witnesses, I think, who 
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^vANs"’ depose to that period, speak with as little appre- 
* hension as to what has since happened as is pos- 
2 d July 1790 . sible. 

In 1781, Mrs. Evans left India on account of 
her health. Mr. Evans's counsel have taken 
credit on account of his acquiescence in this se¬ 
paration. Now, this credit is denied, upon the 
ground that this acquiescence might have been 
merely for the purpose of getting rid of her. Why, 
to be sure, if his preceding conduct had been that 
of a disaffected husband, such a construction might 
have been fair enough j but if otherwise, it is rather 
hard to give such an interpretation to the very step 
which the most affectionate husband must have 
taken. Credit is taken likewise, by the counsel 
on behalf of Mr. EvanSy that no cruelty is imputed 
to Mr. Evans at this time. It is answered, that 
though no cruelty is proved, yet there might have 
been acts of cruelty, which the prudence of the 
party, and a just regard to time and expence, have 
prevented her from now bringing forwards. It is 
within my recollection, and if it had not, I have 
been reminded of it, that in the original allegation 
given in this cause, she expressly pleaded, that her 
original return to Europe vcas occasioned hy his 
cruelty. That assertion I directed to be struck 
out, because it was pleaded in a way so loose as to 
be incapable of proof, and therefore shewed that 
the party herself could have had no intention ol‘ 
proving it. It satisfies me, then, of this, that there 
was no disposition to suppress it, if it had been 
maintainable; because it is actually noticed in the 
cause. Taking then the whole together, I am 
supported by the testimony of all the witnesses, 
and 1 thinly I am also supported by what is full as 

good 
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good evidence, by Mrs. Evans's conduct in thisk Evans v. 
suit, in saying, that no cruelty is at this period^ 
of time, her first departure for Europe^ imputable ad ju/y 1790 . 
to Mr, Evans, 

She arrived in England in October I 78 I. She 
pursued the means of health, — by medical ad¬ 
vice, — by travelling to different parts of Europe, —^ 
by proper amusement, — in all of which it is not 
denied ; on the contrary, it is fully admitted, that 
she enjoyed the most liberal assistance from the 
fortune of Mr. Evans, It is proved by his agent, 

Mr. Boehm, that the expence during her residence 
in England, amounted to about £5600, which, by 
a calculation rather, I think, unfavourable, has 
been made to amount to near ^2000 a year. This 
certainly is a large sum out of a fortune that was 
making, that was not yet made ; — it was in fact 
so large as to alarm the friends of Mr. Evans, — 
and Mr. Boehm took a liberty, which I presume an 
agent does not often take, of remonstrating on 
account of the drafts. I think that in the deposi¬ 
tion of Mr. Thackeray, notwithstanding he deposes 
with the guarded and discreet tenderness of a 
relation, it is yet very easy to see that he hints at 
something like profusion on the part of Mrs* 

Evans; — he says expressly, that she was too 
generous, generous to a fault, and a fault that un¬ 
doubtedly is, because the province of a woman, in 
matters of liberality out of her husband^s property, 
is certainly extremely limited. She may be tile 
almoner of her husband, but in the disposal of his 
fortune she is under very great restrictions. There 
is one fact particularly mentioned, which is, the 
lending a large sum of money to a Captain Bam- 
mil; and I own, that if I was to look sharp to find 
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Evans r. out the commencement of impropriety of conduct, 
I should be apt to say, that I think I see the first 
2 d/u/y i 7 qo. speck of impropriety here attaching upon the con¬ 
duct of Mrs. Evans, and one sees the folly, the im¬ 
prudence of such conduct, in the event of this, 
for it does appear that this very Mr. Barnwell, to 
whom this money was lent, was the very first 
person to complain of her extravagance. It ap¬ 
pears that Mr. Evans felt the impropriety of this, 
but he felt it in a way that an affectionate husband, 
a considerate man, would feel it; — he said to Mr. 
Griffith, that she had spent a good deal of money, 
but that nothing gave him so much uneasiness in her 
ei'pences, as the sum of money which she had lent to 
another person. However, though this produced 
some dissatisfaction, it produced no rupture, — it 
was overlooked. 

She sailed for Calcutta in December 1784*,—she 
arrived in 1785, and there they remained until 
1787 . It is a little material to see what passed 
during this interval. They were visited by a 
Mr. Wood, a respectable person, who is examined 
as a witness pn the part of Mrs. Evans. Mr. JVood 
docs not give the slightest intimation of any dis¬ 
agreements in this family; on the contrary, he 
says, that his behaviour, asfar as he ever saw it, teas 
studiously and affectionately tender. Mr, MaJtwell, 
a person who was almost domiciled in the house, 
who dined and supped there very frequently, and 
w^as often upon parties with them, speaks likewise 
of their living upon terms of the greatest harmony 
imaginable. Mr. Griffith, who was much in their 
company, has no insinuation to the contrary in the 
least. Mr. Harmay, who states himself to have 
been intimate, never heard the most distant surmise 
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that he treated her improperly, Mr. Halhedt and 
other witnesses, speak to the same effect.—Then, 
taking the whole of this evidence one way, it is 
certainly evidence extremely strong; and if to this 
we add the total absence of all evidence the other 
way, 1 think myself warranted to say, that Mr. 
Evans's behaviour, up to this period, was in eveiy 
respect unexceptionable. 

Two facts, in particular, appear, which it is im¬ 
possible not to notice;—one is upon the evidence 
of Mr. Maxwell —and that is of Mr. Evans's going 
up into the country, at a distance from Calcutta^ 
to Moorshedabad I think, or some other place, on 
account of her health. It may be said, there is no 
merit in that, any husband who had a sick wife 
would do as much j but, it must be allowed, she 
might have gone by herself: at any rate, there- 
. fore, there is great attention shewn in this instance 
of his personal attendance. 

The next fact, and a very material fact it is in 
the cause, is this,—that, purely to gratify her 
wishes, and to consult her health, he quitted India: 
a country where he was almost naturalized, and 
where his prospects of avarice and ambition, at 
that period of time, were extremely inviting. He 
was then, as Mr. Maxwell says, a senior merchant. 
But, say the gentlemen, there is no great merit in 
that, he had got enough. There is surely some 
merit in knowing that; it is a merit every body 
does not acquire j it is a proof of moderation, at 
least; and that he is not the mean and avaricious 
person which he has been represented to be : and, 
supposing he was that mean and avaricious person, 
still there is the more relative merit towards 
Mrs. EvanSi because, if he was a man extremely 
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^Evaks fond of his money, and yet gave up his money oil 

_L. account of his wife, it is hard to say that he had 

1790. not some degree of fondness for his wife. Well, 
but, say the gentlemen, his reputation was con¬ 
cerned. How so? She had already shewn that 
she could come to Europe without his personal 
attendance. I shall not then diminish the merit 
of so good an action, nor suffer it to be diminished, 
merely because it happens at the same time to be, 
what every good action is, a reputable one. 

I am clear, therefore, that up to the time of the 
voyage nothing material had happened to cloud 
the happiness of this family. The voyage itself; 
the application made for it by Mrs. Evans ; the 
undertaking of this voyage by Mr. Evans ,—are all 
a security to me that the fact was so; for, if he had 
been the savage tyrant that he is represented to 
have been, it is clear to me that she would never 
have ventured upon such a solicitation with any 
idea of success, and it is equally clear to me that 
she would never have succeeded in it. Till this 
time, therefore, I see in the conduct of Mr. Evan 
nothing to blame,—I see much to approve. 

It is however upon this voyage, “ mala ducit avi 
domum,'* that a change of conduct in Mr. Evans is 
first suggested to have taken place. It is not very 
well agreed what this change was, whether it was 
an indulgence of ungovernable sallies of ill temper, 
or whether it was a cool systematic plan of dis¬ 
tressing his wife, by the most atrocious ill usage; 
but certainly two things more inconsistent cannot 
be, than cool hypocrisy and wild passion. Now it 
is a strong presumption with me against the sup¬ 
position of its being a case of ungovernable pas¬ 
sions, that passions so inordinate appear to have 

, developed 
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developed themselves for the first time in the 
course of this voyage. If so, I think there must 
have been an alteration in the constitution of this 2d 1790. 
man’s mind; which is highly incredible. The 
material witnesses therefore resort to the other 
supposition. This is the turn given to his conduct 
by the great witness in this case—Mademoiselle 
Bobillier, —namely, that it was a crafty command 
of his passions; that every thing that he did visiblyy 
was studied for ostentation ; and that his passions 
were kept for a secret operation when nobody was 
by. 

One cannot help observing, that taking it to be 
a cool deep-laid plan, to be pursued and carried 
into effect in a secret way; the scene for the 
execution of such a plan is as unhappily chosen as 
can be. Every body knows, that secrecy on board 
a ship is a thing not to be thought of. * People 
cooped up in a ship live, and are forced to live, 
in that state of miserable intimacy, which makes 
almost every thing that is done or said, known to 
every other person : there is for a time, a very un- 
happy circumstance it is, almost a suspension of 
every thing like personal delicacy,—every word 
and every act is known to almost every body. Now 
to suppose that a man in such a situation should 
first think of opening a plan of secret violence, 
one must first suppose, not only that he left his 
temper in India, but that he had left his common 
sense with it.. 

There are three witnesses only who are exa¬ 
mined on this part of the case; there is Mr. Curry, 
a Mr. Humphry, and a Mrs. Hartle, When the 
question is asked, Why other witnesses are not 
examined ? the first answer is, That Mr. White is 

dead, 
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^evavs' dead,—‘the second answer is,—That it is not more 

■ necessary to call witnesses on the one side than on 

»<i July 1790. the otlier: not to have called more, therefore, is, 
if any, an equal imputation on both parties. This 
latter answer might be some answer to the other 
party; might serve, in some degree, to stop their 
mouths, but it is no answer to the mind of the 
Court. In the next place, I say it is no satisfac- 
factory answer to the other party ; because Mrs. 
JEvans is the complainant, and she is the party who 
is bound to make out her case. But, to go farther. 
Is Mr. White the only witness who could have 
been adduced? Were there no other officers but 
Mr. White on board this ship ? They have vouched 
indeed one female servant, and it is an extraordi¬ 
nary thing that there should not have been more 
female attendants, a little black girl, whom they 
represent as too stupid to be examined as a wit¬ 
ness ; but J find also two men-servants of Mr. 
MvaiUf who are vouched in the case, and who are 
likewise mentioned both in the libel and in the 
depositions. They would surely have been most 
important witnesses, if they had been produced ; 
because they would have spoken a great deal to 
what has been described respecting the foul deaths, 
delaying the breakfasts, and the nature of the se¬ 
veral orders that were given to them by both the 
parties in this cause. However, it does happen, 
that the case is left utterly destitute of all the illus¬ 
tration, which it might have received from their 
important testimony. 

Of the three persons actually examined, to be 
fure Mr. Curry^ so far as situation and character 
are concerned, is extremely worthy of particular 
attentioxi.' He was a medical gentleman, who at¬ 
tended 
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tended this lady during the whole of the voyage; evam» ». 
whenever she was ill, she was under his imrae- ®’^**'** 
diate care. He swears tkat he saw her^ and scew ad 7% 1790. 
her in his professional capacity, every day during 
the whole of the voyage, three days only excepted, 
during which he himself was confined by indisposi¬ 
tion. It has been well said by the counsel for 
Mrs. Evans, that a medical person is a confident 
tial person,—every thing alfecting her health must 
unavoidably have come to his knowledge,—it could 
not have escaped him. He gives an enumeration 
of symptoms; he applies a blister, about which 
Mr. Evans differed in opinion; and I think this 
gentleman shews a sensibility, more than enough, 
about the honour of this blister. He has his own 
resentments against Mr. Evans, and he candidly 
states them ; yet I still think I do see enough in 
his deposition to satisfy me, that, though he would 
not misrepresent nor exaggerate in the slightest 
degree, nothing that he knew of Mr. Evans’'^ con¬ 
duct, to his disadvantage, would be either much 
softened or at all concealed. 

Mr. Humphry was a fellow-passenger, but a 
witness of no particular intimacy whatever with 
either of the parties; I think he says, that he was 
not in the cabin, in their particular apartment, du¬ 
ring the whole of the voyage. He gives his opinion 
of Mr. Evaris*s temper and disposition ; he thinks 
that it was harsh and austere. That, however, I 
am to take merely upon the credit of Mr. Hum- 
phry\ discernment, for he speaks to no facts what¬ 
ever, and I must remark, that observations made 
upon a man's temper, upolithe temper of a lands¬ 
man, during a voyage of six months, ought not to 
be turned very strongly to his disadvantage; for 

every 
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eveiy body knows that a voyage of that length is 
BO veiy great sweetener of any man’s disposition, 
during the time that it lasts. 

Mrs. HarUe is a witness who appears to have 
lived in considerable intimacy with Mrs. Evans, 
but most clearly she lived upon very indifferent 
terms with M.x.Eva 7 is, She charges him with 
much personal incivility to herself during the 
voyage, and it appears that her resentments have 
since been sharpened by later indignities j so that 
she is, as Dr. Arnold has well described her, a sort 
of co-plaintiff' in the cause. I am to consider her, 
therefore, as deposing under the double danger of 
having inducements to take very strong impres¬ 
sions of facts to Mr. Evans'^ disadvantage, and of 
feeling no unwillingness to give such impressions 
their full force in representing them to the Court. 

The facts agreed to by these three witnesses* 
are these :—In the first place, that Mr. Evans had 
procured, at a great expence, the very best ac¬ 
commodations a gentleman of fortune can have in 
a passage from India. So far all agree. And, in 
the next place, it is agreed, that she had of those 
accommodations, as it was highly proper she 
should have, the best share. Two of these wit¬ 
nesses, Mr. Humphry and Dr. Curry, are totally 
ignorant of any quarrels or disagreements during 
the whole of the voyage. It is said, Mr. Humphry 
not being particularly intimate, his is merely a ne¬ 
gative testimony;—^however, for the reason that I 
have above stated, I think that a negative testi¬ 
mony, in such a case, is a veiy strong testimony; 
because it is not possi]||e that any act of atrocious 
outrage could have happened on board this ship, 
without its travelling to the knowledge of most 
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persons on board. Dr. Curry*s testimony is still 
stronger; his is not merely a negative testimony; — i.., 
he says, that, as far as ever he observed, Mr* 2dj^uZyi79o. 
JEvans*s condvet was studiously affectionate* Now, 
his ignorance seems to me still more irreconcile- 
able with the notion of this ill usage ; because, it 
seems hardly possible that it could have existed 
without coming to the knowledge of a person who 
attended this lady constantly upon the occasion of 
ill health. It is still more irreconcileable with the 
notion of its being a fact within the possession of 
any third person ; because, though some secret ill 
usage might have passed between Mr. and Mrs. 

JSvans, which was known only to themselves, and 
which, from a natural concern for their common 
reputation and quiet, they might not have di¬ 
vulged, yet it is very unlikely that if there were facts 
of outrage which got into the possession of a third 
person, that such facts should have rested there, 
and not have travelled farther. 

There is, however, a third person on board this 
ship, Mrs. Harile, who undoubtedly differs widely 
from both these witnesses, and upon her single 
testimony, the single testimony of an ardent wit¬ 
ness, inflamed with resentments of her own, I am 
to take these facts, contradicted, as they are, by 
the silence, by the emphatical silence, of the two 
other witnesses: facts of a nature so atrocious, 
that they certainly have but little probability to 
support them, which can be founded on any argu¬ 
ment arising from the general disposition of man¬ 
kind, and which, from what I have stated in this 
particular instance, had no probability whatever, 
which is founded in the antecedent conduct of this 
gentleman. 


The 
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The first fact which I shall observe upon is tliat 
most atrocious fact which is mentioned in the libel, 
article 6 ; ** That during the passage^ Mrs, Evans 
being in a very hu) and bad state qfheaUk, and fresh 
air being ahsohitely necessary for ker^ Mr. Evans, 
with a 'wicked view to distress and mcrease her suf 
firings, refused to suffer, and would not suffer, a 
door to be kept open, or even opened at all, except 
when he wanted to pass in or out; that at the times 
he rffused Ike benffit of the air to his said wife, he 
was not able to stay in the cabin himself during the 
exclusion cf the air, but always retired to his own 
cabin, or some other part of the ship : and that once, 
when Mrs. Evans attempted to open the door to ad¬ 
mit the air, she was prevented by Mr. Evans, who, 
with savage fierceness, seized her by both her arms, 
and, in great rage, with his utmost force and violence, 
threw her down three times, alternately raising her 
for that purpose upon some earthen gugleis, or ves¬ 
sels used for cooling water, and thereby very much 
hurt and bruised her, put her to great pain and 
anguish, and increased her illness.** 

The account given by Mrs. Hartle of this trans¬ 
action, shews that even this account given in tlie 
libel is not at all overcharged. What she says is, 
“ That one morning, in their passage to St. Helena, 
the deponent and Mrs. Evans were in Mrs. Evans's 
room, walking towards Mr. Evans's room ; that they 
observed him sitting there ; that seeing them approach, 
he got up, and immediately went to and shut the 
door of the cuddy / that they were then under the 
Line, and there was not a breath of air stirring, and 
this deponent was extremely faint** So that in fact 
the cruelty stated seems to be a cruelty that rather 
attached upon the witness than the party, and so 

indeei 



CONSISTORY COURT OP LONDON. 


63 


indeed Mrs. Emm represents it; for her applica¬ 
tion, according to Mrs. Hartle*s testimony, is this; 
“ Do, Mr, EvanSy let us ham the door operiy-^Mrs. 
Hartle is ready to faint” She then goes on to 
say, that “ Mrs. Evans l^en voent towards and 
proceeded to open the door / diat Mr. Evans, mho 
was sitting with his legs up in an easy kind of posture, 
and was reading, then got up, and with a savage 
ferceness laid hold of both her arms, and then with 
violence threw her down, and she fill upon some 
earthen guglets for holding water, which stood close 
by the said door ; and lifting her up again Iry her 
arms, with equal violence threw her down on the said 
earthen guglets ; and she the depment thought that 
by means thereof she was almost killed ; and being 
greatly terrified thereat, went out to send the black 
girl to her assistance ; that on going out she heard 
a noise, as if Mrs. Evans was falling a third time; 
that she returned into the cabin, and found her sitting 
in a chair, her whole frame appearing convulsed, 
and her face quite pale / that the deponent observed 
grasps of fingers on her arms, which appeared black 
and blue, and that the deponent had not before ob¬ 
served such appearances on her said arms, and they 
appeared in parts of which Mr.Evans took hold, and, 
as she is well convinced, were occasioned by him ; 
that the said Mr. Evans, on his so throwing the said 
Mrs. Evans down, appeared in a very great rage, 
and he extended his mouth, and clenched his teeth in 
a revengeful manner, and his countenance quite 
changed with anger / and that the said Mrs. Evans 
cleared very ill and hw for many days after- 
"Wards.” 

This, indeed, is such an act, that one can hardly 
find an epithet to give it its due character. It is, 
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as has been said, a demi-murder, a murder more 
than half executed. It is an act not to be excused 
upon any sally of passion ; that a man, on so slight 
a provocation as this, should three times knock his 
wife down, a woman of very tender health, in the 
way that is here described, is an act that does go to 
the very full extent of what the law must deem to be 
matrimonial cruelty. It is a fact of that atrocious¬ 
ness, that a Couil of criminal jurisdiction would 
pursue with the greatest vengeance, and I need 
not add, that the common indignation of man¬ 
kind would follow it to the latest period of the life 
of the offender. 

Mrs.//ar//e I cannot upon any idea siip2>osc to 
be a person who comes deliberately to misrepresent, 
nothing looks like that. She is totally unimpeached 
as to general character; therefore, « priori^ there 
is no reason why she is not to be fully credited.* 
However, it is a good safe rule in weighing evi¬ 
dence of a fact, which you cannot comjiare with 
any other evidence to the same fact, to compare it 
with the actual conduct of the persons who describe 
it. If their conduct is clearly such as upon their 
own shewing it could not have been, taking the 
fact in the way they have represented it, it is a 
pretty fair inference that the fact did not so hap¬ 
pen. If their actings, at the very time that the fact 
happened, represent it one way, and their relation 
of it, at a great distance of time, represents it 
another way, there can be no doubt which is the 
authentic narrative, which is the naked truth of the 
matter. Now, in trying Mrs. Hartleys narrative 
by that test, I think 1 do see enough to satisfy me 
that she has deposed, I do not mean to say without 
principle, but she has deposed with passion; and 
that this is a very grossly inflamed representation, 
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produced by repeated resentments, conceived 
partly on her own account, and partly on that of 
Mrs. Evans. 

What is the conduct that any person of common 
sense and of common humanity would have 
adopted, who had been present at such a scene 
of infamous brutality as this is ? Why, a man, be 
his powers of body ever so weak, that had the 
common spirit and feelings of a man, would have 
interfered, without the least apprehension of per¬ 
sonal consequences to himself: but here there is 
a lady present, a friend of the suffering party: Is 
it credible, that she should be present at such a 
transaction as this, without raising a general 
alarm ?—Not to do so, for the purpose of obtaining 
assistance, is an act of brutality almost as brutal 
as the act itself: it is really being an accessary 
•after the fact. Wliy, without reasoning upon it, 
mere instinct would have compelled her to do so. 
Now, what does she do? Does she apply to 
Mr. White ? Does she apply to any officer ? Does 
she apply to the surgeon ? Does she apply to any 
one person who could have interfered with effect? 
There is not a man on board the ship, undoubtedly, 
who would not have lent a willing hand. Mr. Evans 
would have had good luck if he had not been voted 
into the sea, by general consent, upon such an 
occasion as this. Instead of this, what does she 
do ? Why, she runs out, and sends in the little 
black girl, who, they tell me, at this moment is 
too stupid to be examined as a witness ; she sends 
her in to rescue this poor lady from the jiands of 
this tyrant, and thus discharges the office, it seems, 
of a good friend, of a good Christian, and of a 
human being. 

F What 
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What is atterwards? |ier f 4 ei |4 ^ 
tremely weakly,—^is atte|ide 4 fiopstantly by me¬ 
dical person,—and, as she swears, is made ill formfo^ 
days m consequence this treqff^t; yet this l^dy 
does not Gommunicate one syU^ble of the matter 
to the physician, who was so much copcerned to 
know it, and whom she saw every day; he i^ in 
total ignorance of all that has passed. 

The counsel on the part of Mrs, ^vans have 
very properly reproached Mr. Evans with cruelty, 
for not having communicated to Mr, Pcmnier the 
unhappy habit of intoxication with which he has 
charged his wife. They say, it was his duty to 
have done it, as undoubtedly it was. Then, what 
am I to think of the conduct of Mrs. Hurtle upon 
this occasion ? She was a person who was certoinly 
under no restraint from any partiality to the de¬ 
fendant j directly the reverse. . It is a beliaviour, 
in my apprehension, so totally unnatural under 
such circumstances, that I am satisfied such cir¬ 
cumstances could not have existed. But what 
does she do when she comes to England? What 
would any body have done in such a case, with 
common reflection? Why, clearly, have advertised 
the family, not maliciously, but confidentially; 
would have put them upon their guard; would 
have told them, that, with all the speciousness of 
manners which tliis gentleman assumed, she had 
been witness to a scene of horror, which shewed 
him to be a most intolerable tyrant. Not a word 
of all this passes. She visits regularjy^ - upon the 
invitation of this very gentleman, as if nothing ex¬ 
traordinary had happened, and the family remained 
perfectly uninformed. I rely for these facts upop 
the testimony of Mr. Thackeray ; for, how is the 

con- 
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continuance of this gentleman’s good opinion any 
Way consistent with his knowledge of this fact ? 
or, how is his ignorance of the fact consistent with 
the knowledge of it by any one of the family ? I 
have all the reason in the world, therefore, to 
believe that the diclosure of this fact took place 
very recently before the commencement of this 
suit. 

Let us now see the conduct of Mrs. Evans under 
all the pain, and all the terror, which such a situa¬ 
tion must excite. No alarm is given by herself j 
yet in the account given by her of attacks made 
at other times, she pleads and proves that her 
piercing cries brought people from all parts of the 
house. Mere animal nature would have made its 
appeal to the ordinary feelings of other people: 
she must have done it; nobody could submit to 
be murdered in this sort of way, in silence. Yet 
I hear nothing of any cry of distress; it does not 
appear that a single person was collected by any 
expression of pain or suffering. She is equally 
sdent before her coming to England: not a word 
to the physician in attendance; not a word upon 
her coming home to her own family. It is said, 
that all this was tender dissimulation for the chsu 
racter of her husband. That seems to me to be 
very hard to be conceived. 1 have been put in 
mind of Lady Strathmore'^ Case, where a conti¬ 
nued series of ill usage, for years together, was 
kept from the knowledge of every body, but three 
or four people: but then I must take along with 
me this fact, that the gentleman charged had taken 
every precaution to preclude a possibility of detec- 
tion; for he had planted his own creatures about 
her: and the very first opportunity that she had 

F 2 of 


Evaks «. 
Evami. 

ad July 1790. 



68 


CASES DETERMINED IN THE . 


Eva MS V . 
Evans. 

•id Jultfijgo. 


of disclosing her real situation, the business blew 
up immediately. There was, I remember, in this 
Court, the case of Mrs. Prescott ; that was a case, 
to be sure, of a person who had suffered as atro¬ 
cious ill-treatment as one human being can receive 
from another, and she bore it with great, with 
wonderful resignation. But this was proved in 
that case, that she did not keep it entirely un¬ 
known to others; she implored the protection ot‘ 
her father, whenever she was ill-treated ; she com¬ 
municated it to medical persons; not a word of 
harshness in the style of her complaint; her com¬ 
plaint to the Court was conceived in strong lan¬ 
guage, but it was in language more expressive of 
sorrow than of anger : but still there was no dissi¬ 
mulation. Now, I do not conceive that Mrs. 
Evans would have been less prompt to complain 
than Mrs. Prescott was. I have looked into the. 
libel in the present case, which certainly does ap¬ 
pear to me to be drawn with sufficient acrimony; 

I have looked into the personal answers, and I 
cannot help saying, that these personal answers 
are written with full as much passion as prudence; 

I do not sec in these answers the marks of that 
perfect resignation which is so much contended 
for. I do not mean to say, Mrs. Evans appears in 
her conduct in this suit, or in any paper produced, 
to be a person who would assert her rights impro¬ 
perly ; but I do say this, that she appears to me 
to be a person who would not dissemble her inju¬ 
ries in a way beyond all example, beyond all pro¬ 
priety, and all reason. 

Then, taking the fact upon this view of it, I 
feel no hesitation in saying, that what I collect is 
this:—-That there was something of a struggle, 
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h®w arising I don't know, but it was a struggle of 
no consequences; and that is the important point. 

If it had drawn consequences after it, there must ^ i7w. 
have been other witnesses,, and the witness who 
was there would have acted otherwise. It must 
have been therefore a trifle, and in. being coloured 
as a matter of importance it has received an undue 
colour; the basis of the fact is extremely slight, 
and all beyond it is colour—is exaggeration—is 
passion. 

Having disposed of this great leading fact in the 
voyage, 1 shall dispatch in fewer words the other 
facts which are charged: in the first place, be¬ 
cause they are, compared with this fact, very slight; 
in the next place, because they stand upon the 
single testimony of Mrs. Hartley who, in my opi¬ 
nion, has taken a very undue and extravagant im¬ 
pression of the whole business. 

There is another charge, which is so strong a 
proof of this, that I shall notice it for no other 
purpose, than to exemplify the strong bias of this 
witness to make mountains of mole-hills. I mean 
her evidence upon that article which charges the 
business of the noises. It is pleaded, that wMle 
Mrs* Evans was in a very weak and sickly state, 

Mr. Evans accustomed Mmselfi m the most un/eel- 
ing and cruel manner, to distress her and increase 
her •pain, by making a violent noise with a hammer 
close to her. 

I had very great doubts about admitting this 
article. 1 admitted it upon an idea suggested na¬ 
turally enough by the words, that this gentleman 
came, without any reason whatever, with a heavy 
massy instrument, to make a loud noise quite close 
to the head of a very sickly and infirm person. 

F 3 These 
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£vaks Vi These are the ideas which that article, worded 

it is, certainly excited in ray mind. I do not be^ 
sd t790r lieve that it could have entered into the conception 
of the most ingenious person in this Court, to have 
imagined how this would have ended—to have 
imagined that it should end in this gentleman’s 
cracking almonds in an adjoining room with a 
hammer, which, being proper for such a purpose, 
could be no very ponderous instrument, and his 
afterwards coming to eat them in his wife’s apart¬ 
ment. 1 do protest it is so singular a conceit, that 
if I did not see a great deal of unhappy serious¬ 
ness in other parts of this cause, I might rather 
suspect that some levity was here intended against 
the Court. I am sure of this, that if a man wanted 
to burlesque the Ecclesiastical Courts, he could 
not do it more effectually, than by representing 
that such a Court had seriously entertained a com¬ 
plaint against a husband, founded upon the fact 
of his having munched almonds in the apartment 
of his wife. 

Another oflence charged is, that he obstructed 
the circulation of air. Certainly, that may be 
cruelty, because health may be affected by it: life 
may be destroyed by it. Here, again, 1 look in 
vain for the testimony of the physician. It is 
pleaded expressly, that her ccmplaints were much 
increased hy it. In the libel it stands thus: That 
Mr, Evansj with a wicked view to distress and m- 
crease her siifferingSy refused to suffer^ and would 
not suffert the door to be kept open, or even opened 
at aU, except when he went in or out. Now, any 
body would suppose that this door was kept ob- 
i^ihately shut during the whole voyage, except 
when be went in and out; and that this poor la% 

was 
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wafs abut u|> in an apartment freiti which the cod- 
mon element was excluded; Ho^ doies it turn 
out? Mrs,Harile, herself ah ihTalid^ Ohooses to 
reside almost coristantlj^ in this apattment.' Her 
acOOiint is, tMt he qften shfuf to tM door^ sofiHeUmiis 
the cudd^’do 6 r. Which I take to be the exterhid 
door, in consequence of Which he Would suiShr thfe 
ittOonvenieride in common with themselves 5 tfedr 
dt other tMs he •woHid khut the inner ioovy hetriteeh 

I* 

his apartment cmd theirs ; md this, She says. He did 
without apparent cdnse^ that is, Without a causd 
apparent to her. NoW, am I therefore' tO pre- 
shme, that bedattse there was no caiiSe apparent 
to her^ that therO therefore Was ho real cause ? 

Am I to cali upon a gentleman, at the distahcO of 
tWo or three yearSj to sheW a reason Why he shut 
a door j merely becatlSe another persoh choosds 
to thinky and it is conjecthre and inference only, 
that he did this for the purpose of plaguing Ws 
Wife? Were there ho calls of private convenience? 

Were there no Calls of private decency, but MrS. 

Hartle Was to be previously informed of them ? 

Were there to be no moments of privacy from his 
own Wife, much more were there to be none from 
the wife of another gentleman ? It is said, that ih 
the fact particularly alluded to, he was reading at 
the time. Why, is a man to be bhund doWh S6 
strictly to time, that he must put on his clean shirt 
at the very moment of his shutting the door ? thit 
He is not to be permitted to take up a book, evCh 
for a few minutes? It is said, byway of aggravation 
ci the cruelty, that he himself did and could walk 
out upon the deck. Why could not the kdics do the 
same ? If he did Shut the door, they could have 
opened it with as slight an effort as he s^iit it. fs 

F 4 it 
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?v 1 nV pretended that he locked the door ? It has nof 
been contended that he did; but if he had locked 
adj«/yi 79 o. it, they had still another retreat, for, as I un¬ 
derstand the evidence, their cabin had a door 
opening to a gallery, communicating with the c^en 
air. But supposing some inconvenience was ac¬ 
tually produced, yet, in order to make it cruelty, 
I must affect him with a knowledge that it would 
have that effect, and in a painful degree ; for un¬ 
less they prove that he was perfectly sensible of 
that, namely, what the number of necessary inlets 
for air was, there is nothing like cruelty in the 
case. How is he to know, more than Dr. Currys 
who is convicted of a gross mistake respecting 
this subject ? He describes the number of doom 
and windows, and amongst the rest, the door 
which led into the apartment of Captain White 
and the officers \ and then goes on to say, that if 
any one of these doors or windows leading into this 
("Mrs* Evans'sJ apartment were shuU the circfjda- 
Hon qf the air would be obstructed in a very high 
degree. Now, the fact proved to me by Mrs. Har- 
tle, in this case, is, that the door which led into the 
apartment qf Captain White was kept shut during the 
whole qf the voyage^ except only three days; and 
that it was so kept Shut at the particular request^ 
and for the particular convenience of Mrs. Evans. 
What reason have I to say, then, that Mr. Evans 
knew the consequences of opening or shutting 
one inlet of air, when I find a medical person, 
perfectly well acquainted with the apartment* 
lying under so total an ignorance with respect to 
the very same particular. 

The article of foul deaths was another artido 
which was admitted merely upon the ground d* 

its 
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Its being associated with other articles of more Evaks». 
weight: because, where there are articles of great 
strength in their own nature, the Court is always ad July 1790. 
less delicate about admitting slighter articles, 
which it would not have admitted singly and 
standing by themselves. To be sure, it might be 
a cruelty, if, as described in the libel, he brought 
large collections of loathsome cloaths, in a very 
hot climate, into the apartment of a person ex¬ 
tremely sick, without any necessity for it, or 
without any signal convenience. Either this neces¬ 
sity or some signal convenience, would justify it} 
and it must be shewn that there was neither; for 
certainly I shall not presume it so, in order to 
make it out to be cruelty. Now, what is proved 
in this case ? These foul cloaths hung at first 
in the quarter-gallery. Upon a suspicion enter¬ 
tained by Mr. Evans, whether right or wrong is 
utterly iininaterial, that these cloaths were pilfered 
by Mrs. Hartleys black servant, they were removed 
into his own room, where they generally remained; 
sometimes, as Mrs. Hartle says, for near a month. 

He therefore had the general inconvenience of 
them ; and it certainly is to me a pretty strong 
presumption, that he did not conceive these bags 
to be bags of poison, when he made his own room 
their ordinary station.—Mrs. Hartle says, that 
they were from thence occasionally brought into 
Mrs, Evans's room, which being a larger room, 
they undoubtedly could not be more offensive than 
they had been in his smaller room. She says, she 
has seen him bring them in, and his man Oliver assist 
in, porting them. In order to be sorted they must 
be spread, and accordingly they were spread. 

Now, what hindered the ladies from retiring during 
this operation ? And it has, besides, been justly 

observed 
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Evani «. fdsseiYed by the counsel, that in such situatiims As 
^ese a great deal of acccnnmodation must be prae- 
ad 1790. tised. Every body who has been in such situlu 
tions knows, that he must submit to a great deal 
that is very loathsome ; and he must perform a 
great deal that is very servile. But, however, she 
says, they were removed before dinner: and sup¬ 
posing that the smell did not entirely remove with 
them, who had the most of it ? Undoubtedly this 
gentleman had not been upon a bed of roses ^1 
the time, according to their own account of the 
matter. But, all this could not he for convenience^ 
she says. Why ? Because he used to spread thentt 
under a pretence of sorting them. Why, has not she 
herself proved in her deposition that he actually 
did sort them^ and that she had seen both him and 
his man Oliver employed in that operation. 

Another cruelty is that respecting the denial of 
breakfast, which is charged in the seventh article 
of the libel j and it is chargetl thus i^That She 
used to gvve orders to one of Mr. Evans*s servants 
to Iml her tea-kettles that she might get her hreadfost 
earlys as necessary for her healths not only on accoimt 
qf a blister on her side^ and a hmning thirst that then 
afflicted her, but also by reason qf her being theft 
pregnant; at which times Mr. Evans posifwefy 
refused to and would not his said 

servant to boil her tea-kettles and thereby deprived 
her qf the means qf satifying the cravings qf nature^ 
smd obkged her to resort to drugs for reUqf. 

Now the proof of this last consequence, of her 
fesorting to drugs for relief, is this, that one mofib- 
iug Mrs* Harth sm her take some piUs; but thttt 
those pils Were speeMcs against want of A 
bf^kb^ ^ any eonnectioiY with the Want of 
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a breakfast, there is not the least suggestion. In EvANi ». 

Ibis case, the men-servants to be sure v^ooid have ‘ 

been the satisfactory witnesses; because they could ad July 1790.. 

have spoken to the orders that were delivered on 

both sides—to the orders given by Mrs. 

and to the orders given by Evans, But all 

that 1 can find upon this article is, that Mrs. 

Hartle positively swears, she knms of no general 
orders given to the servants not to hoU the ketde. I 
find also from her, that Mrs. Evans did send, upon 
several occasions, about eight o'clock, to her for tea, 

I find, on the contrary, from MT.Htmphry, tfmt 
he generally saw, every morning at eight o'clock, the 
sen^ant^ving with the tea-kettk: and therefore it is 
no unreasonable presumption, that an omission of 
any one morning of a punctual attendance at that 
hour, might be the effect eff some ac^dent, or of 
‘Some particular inconvenience. 

It is true indeed, as I find from Hartle, llmt 
she one morning heard Mrs. Evans desire Mr* 

Evans, whilst dressing, to let me of Ms men^servmts 
come to get the breakfast, and he repUed ke shouM 
not come : but I do not find from Mrs. Hartle, 
that this application was made under a reppesefifta<* 
tion of some particular urgency or distress. It 
amounts to no more than this; that the servants 
were at that time engaged about his person; that 
she desired one of them might come immediatdiy, 
and he refused. This might be uncivil, or rt might 
not: that depends upon the manner of the rdfiisal, 
upon the delay interposed, and upon the occaskm 
that was at this time occupying the attention of 
the servants. But 1 shall not hold this to be de¬ 
cided cruelty, till I am first satisfied of thisposdtmn 
*—that if a husband is ettij^ying Ms servants 

about 
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EviiK* ir. abx)ut his own person, he is, upon the very firsft 
summons, to detach them on the commands of his’ 
id July 1790. wife; and that if he declines this, the very instant. 

that it is required, it is not only an incivility, but 
that gross inhumanity for which the law will grant 
relief. 

There is one charge of a graver complexion* 
and that stands in the tenth article :—That one 
evenings whilst the ship 'was in her passage^ and 
whilst Mrs, Evans continued in a very weak and 
sickly state of body^ pregnanty and scarce able to 
m&vCy and being desirous to go to bedy she called 
to Mr,EvanSy who was in an adjoining cabin with 
two of his men-servantSy desiring he would send one of 
them to unlash her cot, that she might go to bed ; but 
that he positively forbad his said men from following 
her directio^y and she thereupon called a little black 
girl to assist her ; upon which Mr, Evans ran inter 
Mrs, Evans's cabin, and in great rage and anger 
pushed the said little girl away, and, with great fury 
and force, gave Mrs, Evans so violent a blow or 
push as drove her to the further or other end of the 
said cabin, and laid her prostrate on the floor, 
where she remained a considerable time without 
If^ng able to rise, and thereby greatly hurt and 
bruised her, and put her in great peril of her life ; 
and that Mr, Evans, without regarding the helpless 
situation to which he had reduced her, with the 
greatest indifference retired to his own cot in the 
next cabin, and from thence uttered the most shock¬ 
ing and abusive oaths and imprecations against his 
said wfe. 

There are three witnesses who are vouched in 
this veiy article, who certainly could have proved a 
very considerable part of it $ they are, the two 

men- 
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men-servants, and the black girl. It stands how- evaim «. 

w EvaIISw 

•ever a naked charge, without evidence, or even an 
attempt at evidence ;—a charge in itself almost of ad 1790. 
direct murder, and subject to all the observations 
which I have made, upon the impossibility of such 
a fact as this escaping notice ; and yet not a 
single witness is produced to it! Surely it is not 
a sufficient apology in such a case to say, that it is 
a misfortune that it could not be proved; because 
it is a misfortune which must have been perfectly 
known, I apprehend, to the party, at the time when 
she inserted this article. And I must say, that to 
blacken the records of the Court with an accusation 
of so very grave a nature, without calling one wit¬ 
ness to support it, is taking something of a liberty 
with the Court, and is taking a pretty gross one 
indeed with the person who is the subject of such 
an accusation. 

« 

Upon the whole history of the voyage, and the 
facts contained in it, I find myself compelled to 
say, that I have no evidence which satisfies me, 
that Mr. Evans has acted in this voyage in a man¬ 
ner inconsistent with the duties, and the rights, of 
a husband. If he had so done, it is impossible 
but that there must have been ample evidence; on 
the contrary, a great part of the evidence is ab^ 
lutely irreconcileable with the notion of such 
misconduct having been practised. The evidence 
that does support it comes from the mouth of a 
person, who is in a great degree disabled by her 
prejudices.—But let me not be understood to in. 
sinuate, that this witness comes forward to deliver 
a false testimony. I am firmly persuaded that she 
believes every word she says; but she trusts to her 
resentments rather than to her recollections; she 

brings 
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brings with her sincere intentions, but she does not 
■ ' bring a dispassionate mind; she does not bring 
1700. caution, and that sobriety of mind, which 
belong to a witness, deposing in a Court of Justice, 
upon matters by which the character of another 
individual may be so deeply affected. 

The voyage ended in the middle of September, 
she being then, I think, as was observed by Dr. 
Lawrence, not above three months pregnant; and 
about six weeks of this time had been spent upon 
the voyage from the Western Isles to the chops 
of the Channel ; so that the pregnancy is clearly 
proved, I think, to have been in such a state of 
mere incipiency, during some of the facts spoken 
to, that it cannot be understood to make any ma¬ 
terial ingredient in the cruelty. 

Upon their arrival they were received, as far as 
appears, with affection, and with politeness, by. 
their friends on both sides. Nothing transpires of 
all these horrible businesses, which had happened 
cm board this ship. Mr. Loans is proved by Mr. 
Thackerajfto have then possessed his good opinion, 
and that of other persons of his family. 

What is Mr. Emn^s behaviour upon his arrival ? 
In three or four days he invites MT^,Hartle, a per¬ 
son not very acceptable to himself, but the friend 
of his wife ; he likewise desires Mr. Paumier to 
give her all necessary attention, to give her every 
possible attention during her illness. He soon 
after goes over to France with her, where he 
engages in his service a MademoiseUe BolnMer, a 
yoimg French woman, at the express request of 
his wife: they return, and they settle in Brnid 
Street, Mt, Thackeray^ to whom I very mudk 
adhere during the whole ci this business, saySj 

That 
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Thcit Mr. Emm*s general conduct and behaviour 
to Mrs. Evans was verg attentive; and that he saw 
nothing improper therein, till near the time <if her 
Ipingdn: he admits too that Mx.Evam supplied 
her liberally with money till almost the time of the 
unhappy separation. 

The evidence of this BohiUier is, that she her^ 
self never ^ witness to any qmrrel between 
them; but, that, she says, was mere craft on hjis 
part; for she infers, from tears which she has 
found Mrs.i?t?aw 5 in, and the Counsel have laid 
much stress upon these tears, that there must have 
been secret ill-treatment. I own, that tears, in the 
case of a very nervous person, do not seem to me 
to lay the foundation of any very conclusive evi^ 
dence one way or the other. 

In Janmry, going to a ball, at Mr. Hastings*s^ 
she had, somewhere or other, I think it is not 
clearly proved where, the accident of a fall. It is 
spoken to by a great number of witnesses on both 
sides. This fall was not the occasion of much im<* 
mediate injury, as far as appears: this appears 
however from many of the witnesses, that, upon 
that occasion, Mr. Evans acted with a very laud^le 
tenderness. He carried her up stairs in his arms* 
He applied to Mr. Paymier to recommend a doctor, 
having his apprehensions of the consequences which 
it might occasion : Doctor Denman was the person 
who came. And it appears that she actually did 
miscarry within three or four days after this faU. 
To be sure, the argument of post hoc^ ergo 
** propter hoc ** that because the miscarriage im¬ 
mediately followed, therefore it was occasioned by 
that whfch it followed, is not a veiy conclusive 
one^ for i| is no very easy matter to trace a mfo- 

fortune 
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^an*«T* fortune of this sort to a precise cause, and with 
such exactness as to say that, either in the whole 
Jvij, 1790. Qj. jj, it owing to the fall, and to nothing 
else.—^But, however, this at least is clear, that to 
her nurse, Mrs. Tate, a confidential person most 
certainly, Mrs. JEmns did herself ascribe her mis¬ 
carriage to that accident It certainly is not im¬ 
probable, though no immediate injury had hap¬ 
pened; because, as it is generally understood, 
fright alarm, and agitation of spirits, frequently 
do precipitate such matters; and what makes it 
more probable in this instance is, that it is in proof 
that this lady was in the habit of miscarrying, for 
it is proved she had had two miscarriages before 
her return to Europe. 

Yet, in her libel, Mrs. Evans herself has ascribed 
the miscarriage to a very different cause; for it is 
pleaded, that it was occasioned wholly Inf the pain,’ 
anxiety, and terror that she was continually in, from 
the cruel treatment <f Mr. Evans. I have above 
stated what Mr. Evans'& visible conduct was, from 
Mrs. Evans's own witnesses; from her own family; 
frmn persons of honour and of caution, and who cer¬ 
tainly would not have dissembled it, had it been 
otherwise.—^What was not visible must be merely 
conjectural, and, in my apprehension, very per¬ 
versely so, if it is to be represented as opposite to 
that which was visible. To what this miscarriage 
was imputable I do not pretend to say; but I do 
say, that it was not owing to the cruel conduct of 
Mr. Evans ; because, if it had, it is most perfectly 
clear, that such conduct must have been proved. 
Now, to whom is it known, that Mr. Evans was 
the author of that miscarriage ? Why, to one wit¬ 
ness onlyr j^To Madeoioiselle BoUlUer, a young 

woman 
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'woman of the age of twenty-five, who does take 
upon herself positively to swear,—that this pre^ 
rmture dslivery -^1 use her own words»—c«- 2dJuiyi79d. 
tirely occasio'md by the unhind hehamaur qf Mu 
Evans to his mje, and for want of proper aUenthm 
to her during her pregnancy. 

As this witness makes a pretty conspicuous 
figure in this cause, it is necessary to consider a 
little who she is. Her deposition, upon the face 
of it, is highly coloured and inflamed, very de¬ 
scriptive, full of image and epithet, something in 
the style really of a French novel, of the trash of 
a circulating library. At the time of her giving 
in her deposition, it is also in proof that she had 
had a pretty acrimonious suit with Mi. Evans, 

She is a young woman, who having been first 
known to Mrs, Evans upon her former excursion 
•into FrancCf was, on this second excursion, taken 
into the family as a governess, and was brought 
toEnglahd in November; she therefore was in 
the service only two months of the pregnancy, 
and she most positively declares, his visible beha¬ 
viour to Mrs. Evans was perfectly proper during 
the whole of the time. 

She appears to have been on terras of great in¬ 
timacy and confidence with Mrs. Evans, I need 
not observe upon the abuse that is too frequently 
made of that sort of situation.—Female friendships 
are often hazardous, in the case of married women, 
but, of all friendships, humble friendships are the 
most dangerous- The humble friend has an ob¬ 
vious interest in falling in with the present hu¬ 
mour,—in creating and in inflaming differences 
between the husband and the wife,—in acquiring 
importance to herself by .being a sort of third 

G estate 
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Evans v. 6Btate in the family. I own 1 cannot but think 
that it has been a very great misfortune to this 
id July 1790. family, that this person ever became a member 
of it; for in tliis I am clear, that tf she aggra¬ 
vated matters, in her reports to Mrs^JSvam, only 
half of what she has done in her reports to me, 
she has employed an activity that has been most 
fatally successful in troubling the repose of this 
family. 

To be sure it is a monstrous proof of an inten¬ 
tion to exaggerate, beyond all decency of appear¬ 
ance, that this witness, who had been little more 
than two months in the family, takes upon herself 
positively to say, t/iat this miscarriage was owing 
to her being kepty during the whole period of her 
pregnancyy in a state of persecution. Taking this 
assertion in the most qualified way, it is a very un¬ 
warrantable assertion, undoubtedly, for the wit-* 
ness to throw out. What possible confidence can 
I then have, that any thing she says is true, when 
I find her swearing at random to what it is im¬ 
possible she could know, whether it be true or not? 
The fact is, she is not supported by any one wit¬ 
ness in the case: there is not another witness ex¬ 
amined, on the part of Mrs. Evans, who refers the 
miscarriage to the same cause. Mvs, Thackeray 
makes no reference of it to that cause 5 Mrs. 
Evans herself makes no reference of it to that 
cause j she refers it, in her conversation with Mrs. 
Tate, to another cause entirely: to Dr. Denman, 
and to Mr. Patmier, she does not pretend to in¬ 
sinuate that it is the effect of any such ill-treat¬ 
ment. And as to his want of attention to her, 
which is stated, by this witness, it is most positively 
contradicted by the person who must know it best; 

that 
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that is, by the very apothecary who attended her, 
and who speaks, in the strongest and most unre¬ 
served terms, to the care and attention shewn to 
her by Mr, Evans, 

The libel pleads, in the eleventh article, to this 
effect :—That after the arrival of Mr, Evans and 
his wifi in England^ and whilst they resided in Bond 
Street, she was delivered of a seven months' child; 
which premature birth was wholly occasioned by the 
pain, anriety, and terror she was continually in, 
from the cruel treatment qf' Mr,Evans; and that 
whilst she was in labour, he barbarously refused to 
call any assistance to her; and when, at last, assist¬ 
ance was had, he obliged her attendants to leave her, 
when he bolted the door upon her, and detained her 
from them for more than an hour, notwithstanding the 
pains qf labour were then severely upon her, and 
her life was in imminent danger, for want qf asmt- 
ance: and that after her delivery, she was for six 
weeks, or thereabouts, confined to her room, in a 
very low, weak, and languishing condition, and her 
life was despaired of; notwithstanding which, Mr, 
Evans greatly disturbed, harassed, and tormented 
her, by frequently making great noises, and by 
knocking aud thumping in her bed-chamber, and 
thereby preventing her from taking any rest; and 
also by suffering and allowing his men-servants to 
make great uproars and disturbances, when intoxi¬ 
cated, over her head; all which endangered her Ufe, 

Now here we are all agreed ;—the counsel on 
both sides concur in the atrocity of this conduct; 
—because, if it be true, that he treated his wife 
in this brutal manner, in an hour when every 
animal and every moral feeUng called for his ten¬ 
derness, he is one of the most disgraceful excep- 

Q S tions 


Evans v, 
Evans. 

iijuly 1790 . 



84 


CASES Dl?rERMINED iN THE 


Evahs V. 
Evans. ' 

id Jvly 1790. 


tion8 to human nature that one has evra: h0Srd of; 
a more enormous conduct cannot be figured by tlie 
imagination ; thus to attempt the life of his wife, 
and the life of his own infant, is a cruelty that 
out-herods Herod. It is impossible that the friends 
of any woman should suffer hhn to live one minute 
afterwards with her, if they were not destitute of 
common sense, as well as common humanity. 

Bobillier is the principal witness upon this arti¬ 
cle. 1 had almost said the only witness ; and 1 am 
satisfied that the account which she gives is utterly 
discredited, even by herself, as well as by the other 
witnesses who are vouched for this article. 

The account that she gives is this:—^That “ ii\, 
“ the 'month of January 1788, she 'was dklvoered of 
a seven months child; 'which yremafwk tnrth 'was 
“ entirely occasioned by the unkind behaviour of 
“ Mr. Evans towards his 'wife^ and for 'want of' 
proper attention being paid to her by lam during 
“ her pregnancy } she having been constantly kepU 
“ during the 'ichole period of her pregnancy^ in a 
** state of agitation of mind, by tfw teazing contra- 
dietary behaviour of her said husband, 'who never 
“ steered her to have a minuie's peace, and who 
“ always took occasion to quarrel 'with her from the 
“ most trifling occurrences. That, about two 0*clock 
“ in the morning of the day on which Mrs. Evans 
was so brought to bed, Mr. Evans came into the 
“ deponents bed-chamber, and, having awoke her, 
“ heJold her that Mrs. Evans wished to speak mth 
** Aer.” This is the proof that this gentleman 
barbarously refused to call assistance, when he was 
the very first person that got up and went into the 
apartment of thk confidante, and for this expms 
purpose. * * ^hc went into her apartmerd,** ’ she says^ 

“ and 
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** and then gave her sueh linen as was n&ciessary for Evam* 

** her sitmtion** What she means by that expres- ®^***»* 
sion is not very clearly to be understood, because •Id July i7gcr. 
it is most clear from what follows, that she had 
not any idea that at that time Evans was 
going to miscarry; for she goes on to say, that 
“ neither the deponent, nor Mrs, Evans, as shi^ 

“ verily beUeves, had then any idea, that she was 
** going to miscarry; the pains she suffered, and 
“ the symptoms attending them, being entirely dif 
ferent to what the deponent understood had been 
“ the case on her first lying-in ; that Mrs, Evans 
** then informed the deponent of her having made 
‘‘ Mr, Evans acquainted with what she felt, and the 
“ deponent verily believes that he well knew that Ms 
** said wife was then in the pains of labour and going 
“ to miscarry ,**—That is to say, these two women, 

•this woman of the age of twenty-five; the other 
lady, who had had children, and who had twice 
miscarried before, have no suspicion of what is 
going to happen; but, for the purpose of making 
out an act of cruelty, he is to be affected with 
the knowledge of this circumstance, with the 
knowledge of a fact, of which these two women, 
as she declares, were themselves utterly in igno¬ 
rance. 

She goes on to say, that ** he deshred the depo- 
“ nent to return to her apartment, and said that he 
“ wotdd give her notice if she became worse ; that 
“ Mrs, Evans then told the deponent, that she wished 
“ her to stay by her; but Mr.Evins having ex- 
‘‘ pressed Ms intention to abide by her himself, Mrs. 

Evans did not dare to hisist on the deponmfs con- 
** tinuance with her, Jbr fear qf the resentment of 
« Mr. Evans** 

G 3 
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Evans v* That her continuance was pressed is not at ali 
stated. Mrs. Emns desired might stay ; her 

3 d7H(y]79o. husband said he would stay, in order to give no* 
tice if the intervention of any other person was 
necessary. This desire, from what appears, was 
immediately given up, and this woman accordingly 
returned to her own bedchamber. About seven 
o'clock on the following momingy she says, she went 
into the bedchamber of Mrs* Thackerayy the sister 
qf Mrs, EvanSy who was then on a visit to hevy whom 
she acquainted with what had happened in the course 
qf the night. I think she would have acted at least 
with as much prudence, if she had done this at 
the very moment when she had been summoned 
by Mr. Evans, She however acquainted her then 
with what had passed, and Mrs. Thackeray in¬ 
stantly said, she was sure her sister was going to 
miscarryy and she immediately got up, Mrs. Thack^ 
eray then sent for Mrs, Webby the mother of Mrs, 
Evans, and Dr. Denman; they both came about 
hajf after ten o'clock in the morning, at which time, 
Bobillier goes on to say, Mr. Evans was still in the 
bedchamber with Mrs. Evans^ and had not himself 
given any directions whatever in regard to her, al¬ 
though fully aware of her dangerous situation ; in 
short, that he remained so many hours perfectly 
cognizant of the situation of his wife, without giv¬ 
ing any directions with regard to her.—Now let 
us enquire what Tomlins says on this part of the 
cause. But I must hrst take notice, that Tomlins 
is the waiting^iaid of MsSyEvans, and a witness 
who is examined on her side; yet she is a witness 
whom they have not thought fit at all to examine, 
to this matter of the lying-in. AU that she de¬ 
poses on the subject comes out upon the inteiro- 
10 gatories 
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gatories put by Mr. Evans, In the next place I 

must take notice, that there is another person, and 

that is the nurse, who must have also been cogni- 5»dJu^i79o. 

zant, and in a very informed degree, of every 

thing that passed; and it is a circumstance that 

cannot escape the observation of the Court, that 

this nurse is not at all produced on this side. 

Why, it is impossible but that these two persons 
must have known every thing that happened upon 
this occasion. 

Tomlins, however, is examined upon interro¬ 
gatories as to this fact, and what she says is this; 
that in the morning, the house-maid told her, that 
Mrs, Evans had been ill ever since three or jbwr 
o'clock in the morning; that she the respondent^ going 
up between eight and nine the same morning, found 
Mrs, Evans in bed, crying; when she tdld the re- 
^ spondent she was ill, but knew not what was the matter 
with herself; but the respondent, from the account 
she gave her, thought she was in labour; and the 
respondent almost immediately went down and told 
the circumstance to Mr, Evans ; who desired her to 
send for the Doctor as quick as possible. 

Then it is proved by this witness, that at this time 
Mr. Evans was down stairs, though BoUlUer posi¬ 
tively swears that he was shut up in the room with 
her till between nine and ten o’clock. He was 
then down stairs, and, upon the first intimation of 
an opinion given to him that she was going to 
miscarry, he did immediately order a doctor to be 
sent for as quick as possible^ That he had not 
himself given any directions with regard to her, 
where is the wonder ? why, were there not women 
in the house, upon whom that office naturally 
devolved ? Mrs. Thackeray, her own sister, was in 

G 4 i the 
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ZrAtn «. house* Why, is it to be understood that on such 
occasions it is a duty which adheres so dose to 
the character of husband, that it cannot by any 
possibility be discharged by deputy ? Is it to be 
insisted that it was his duty, and his duty alone, 
to give such directions himself; and that it is a 
crime in him that he relies upon the discretion of 
the persons about her ? This is such an imputa¬ 
tion that would affect the character of almost every 
married man, if it was permitted to weigh for one 
single moment. However, he then came out qf his 
bedclmmbtr^ as BoUlUer says, hut not b^re the 
arrival qf Doctor Denman* She says, Mrs. Evans 
told her a great deal of conversation, and taking 
hold qf her by the hand^ begged her not to leave her 
any more. This is one, amongst many, of the 
proofs of* that sort of unhappy intimacy, I think, 
which subsisted between these two persons. She 
goes on to say, that Doctor Denman being afier^ 
•wards introduced, immediately told Mr. Evans, 
Mrs, Webb, and Mrs, Thackeray, that she was 
•going to miscarry ; and the said ladies last-nwntioned 
thereupon sent for a nurse to attend Mrs, Evans, 
but Mr. Evans gave himself no concern about it 
Why, what concern was he to give himself about 
it? The doctor was called, and the nurse was 
called. What then remained for the husband to 
do ? I should have been glad to have had it stated, 
by either of these ladies, what the proper or 
possiHe conduct of a husband, in such a situation 
should have beed. • . . 

Bobillier then goes on to , say, /to he (ftemmds 
htttst into the toogn in a very uhmptamnnery so as 
gresdy to ala^m mnd terryy Mr^i J^mns, who was 
then in the pain^ qf labour, and they had 

got 
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<^g(^this tea-pot i which was immediate^ sent out 
him, Mrs. Thacheray mentions the same drciiin- 
stance of the tea-pot; but not one word of this 
abrupt manner, which had the effect of frightooiBg 
this poor lady, in this situation: all that she says 

is, diat he put his head into the roonh made enqmny 
t^r - his tea-pot, but made^ m enquiry \ 

Mrs, Evans, This then is the whole of the cruelty j 
that when he came, having some particular fancy 
for this tea-pot, which, perhaps, was not in parti¬ 
cular use at that time, he de^ed to have it out, 
and retired without at that moment making a par- 
ticular enquiry after his wife. 

Another fact of cruelty is, that he refused the 
nurse the elbow clmir ,—^That every body knows, is 
one of the high prerogatives of these ladies, upon 
such an occasion; and one would have expected, 
that the nurse herself would have come forward, 
with no little acrimony, on such an account: but 
on the contrary, she is examined, and I don’t find 
that this circumstance of the elbow chair has made 
that impression upon her mind, which it seems to 
have done upon that of Mademoiselle BobilMer, 

I come now to that which is the most atro¬ 
cious ^ct in the cause, . and a most atrocious 
one it is—that after it was fully asco^ined, that 
this lady was going to miscarry, this gentleman 
turned out the attendants, and kept.this^unhappy 
lady by force, with the pains of labour^ then upon 
her, to, the manifest danger of<her own life, and 
to that of his own infapt,, and tkept. her shut up, 
absolutely, excluding all. sort of .assistance.; * ^ 

This is what is positively , sworn to, by thk 
Mademoiselle BojpMcri/ I own upon ffie ^fece of 

it, it is a thing ^ossly improbable; knowing, a$ 
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£vA)r» V- ev&y man does, the natural and the laudable warmth 

of women respecting a business of this nature— 
9dJii^i79o. the delivery of another woman. 1 think, there¬ 
fore, it is impossible but that, if a barbarity of this 
nature had passed, nothing could have stopped the 
women who were in the house from making their 
immediate way to the assistance of this lady; and 
I am very sure, that nothing would have stopped 
them from making their way to this Court, to give 
a representation of what had happened. There is 
not a single witness‘who comes forward to say one 
word about it; and yet the nurse has been ex¬ 
amined, who is stated to have been in the outer 
apartment, and to whom it is positively said to have 
given great uneasiness; BoUllier^s words being, 
to the great surprise and disappointment of her 
modver, of this deponent (Bobillier), and of the 
nurse, who ivas uneasy thereat, for fear of the had 
consequences which might attend the delay. 

What the nurse says is this, that she has every 
reason to believe, that Mrs. Evans was, during her 
lying-in, attended by proper persons, and had 
proper assistance, comfort, and support; that she 
has seen Mr. Evans several times carry his wife in 
his arms, and treat her with great tenderness and 
affection; that she knows not that the premature 
birth was occasioned by the ilUtreatment of Mrs, 
Evans by Mr, Evans, and never heard the same 
while she continued to attend her, and never wiU 
messed any iU-ireatment of him towards her. That 
Mr, Evans did not in her presence, or to her know¬ 
ledge, when she was in labour, refuse to call any 
assistance, or oblige her attendants to leave her, or 
detain them from her, nor was^her Ife in danger 
for wnt qf proper or any assistance, Hiis thm 

is 
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is the account given by this nurse, who is vouched 
as a person upon whose mind this transaction 
made this deep impression. 

BobilUer goes on to say, that she verily beliefs 
that the Itfe qf Mrs.Emns was in danger by the 
cruel behtmour of Mr, Evans towards her, as well 
during the night preceding the delivery, as during 
the time she was locked up in the room, 

I have, in opposition to that, the evidence of 
Frances Tilbury, who was the house-maid 5 of 
Mary Tate, who was the nurse; of Mary MayaU, 
the wet-nurse; of Dr. Denman, and of Mr. Fournier; 
and I ask if it is possible that all or any of this 
could have happened, and that not one of these 
persons should speak at all to the matter ? Is it 
possible that they should have given a repre¬ 
sentation of it so totally inconsistent ? But look at 
the conduct of the parties in this case. What is 
proved? Undoubtedly the mother, who had come 
at this time; undoubtedly Thackeray, who 
was in the house at the beginning, must have fired 
with indignation upon such an occasion. But 
there is nothing of this sort intimated in the evi^ 
dence of Mrs. Thackeray, The account she gives 
is simply this : — That she was at Mr, Evans's in 
January, 17^8, cmd then saw her sister. Ml's, Evans, 
and staid there with her four dUiys ; that Mrs, Evans 
then spoke of her expecting to be delivered in two 
months from the said time; but that on die last mom- 
of her being there, the deponent understood Mrs, 
Evans was very ill, and was in bed with Mr,Evans; 
and, being about seven o'clock in the morning, the 
deponent was alarmed by the account, and desired 
qf the servant who told her qfthe circumstance, that 
ike doctor should be sent Jbr, Very properly, with¬ 
out doubt; Mrs. Thackeray was the proper person 

' to 
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bvakiv. to have delivered these orders: and as to the* 

* formality of sending to the husband, that the 

orders might be delivered through him, that waa 
a formality that might certainly be very wi^ dis- 
^nsed with. About nine o*^chck in the same mom-^ 
ihgi Mrs. Thacketay^ says, she made enquiry whether 
the doctor had been sent for? when she understood^ 
to her surprise^ he had not; on which she sent a 
message to Mr, Evans, desiring he would not delay 
a moment sending for the doctor, as he knew her to 
be in a very dangerous critical way. This is about 
nine o'clock; though BobiUier has sworn, that 
between nine and ten she found him shut up with 
her in the room, and that nothing had been done. 
Now, there is no proof in this case at all, that this 
message was delivered to yir,Evans, However, 
Mrs. Thackeray goes on to say, that, understanding 
Mr, Evans had arose, she went into his room, and 
found Mrs,Evans in bed therein; that she was veiy 
feverish, greatly agitated, and in pain, and she 
thought her in labour; that, about eleven o'clock the 
same day, she, die deponent, was making tea for MrSi 
Evans in her room, when Mr, Evans came to the 
door, and, putting his head into the room, toM the 
deponent, that she had got his tea-pot, but made no 
enquiry about Mrs, Evans ; that shortly afterwards 
Er, Denman came, and corfirmed the certainty of 
her being in labour. 

All then that I see proved in this case, by Mrs. 
Thackeray, is this; that she in the morning gave 
very proper orders, that the man-midwife should 
be sent for; that the man-midwife was not sent 
for^ as he ought to have been, owing to the 
n^lect of the^ person who received those orders, 
buraot, as it appears, owing to the neglect of Mr.. 

' Evans > 
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!Emns: that between nine and ten^ understanding Evans v.' 
he had not been sent for, she then sent a message, 
desiring that he might be s^ntfor; and thes is 1790; 
evidence over and over again in this case, to sfeew^ 
that Mx, Evans not only did send, in the manner 
which has been mentioned, but that he did, what 
most husbands, I presume, don’t think them-, 
selves under any moral obligation to do; and that 
is, that he actually took his hat, and went out 
upon the business himself. But what weighs 
most with me in this case, and which is constantly 
uppermost in my mind, and repels every intima¬ 
tion of this sort, is the consideration of what was 
the behaviour of the persons who must best have 
known, and most deeply have felt, the misconduct 
of Mr. Evans, if any such had existed. 

Well, the delivery is effected, and is happily 
effected; the child is bom.—^Now, is it possible, 
that, after a behaviour so atrocious as Mt, Evans's 
is represented; is it possible that no resentment 
should have been expressed on the part of Mrs. 

Webh, the mother, and the other relations of tlie 
family ? This is absolutely incredible. It is proved 
by Tilbury, presently afler, Mr, Evans 
the door qf Mrs, Evans's room open, he went to it, 
and Mrs. Webb came to die door, and pkdfdy tcM 
Mm, in her hearing, “ Thank God, it is all wejl over 
with Mrs, Evans, at last!" on wMch Mr, Evans 
asked her what Mrs,Evans had got? to which she 
replied, a^girl; and Mr,Evans, about an hour 
afterwards, twmt into the room, I here ask, if it is 
conceivable, .for one/jnoment, that a busine^ bf 
this sort should have passed off just as smootbfy ^ 
if nothing iiad happened to have discomposed tlje 
temper of any one person who was concerned 

" . ' ‘’’itf 
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?TAKi!’ it ? That is absolutely impossible. Taking then 

■■■ the whole of this business, without entering into 

niJuu, 1790. minute circumstances, the principal con¬ 

clusion which I arrive at is this, that there is no 
one fact in this case which I shall take upon the 
credit of that witness BoUUier. Of the other wit¬ 
nesses I go the length of saying, that they have 
deposed with passion; but of her 1 have no hesita¬ 
tion to say, that she. has deposed absolutely with- 
o\it principle. 

The next charge is that of making the noises, 
and which is deposed to singly by BoUllier: there 
is not another witness who has spoken to it. Tate^ 
the nurse, who must have heard these noises, and 
who must be a nurse, in the constitution of her 
idind, very different from all other nurses that one 
has ever heard of, if she was willing to dissemble 
this ill behaviour of the noises, she is not examined' 
at all by them. Tomlins, the waiting-maid, who 
must have been frequently in the room, is not 
examined upon the subject. May all, the wet- 
nurse, is not examined upon the subject. On the 
contrary, here are a cloud of witnesses who depose 
the revei*se. There would be no end of going 
through them ail j there is May all, there is Frazer, 
Tate, Tilbury, who all depose, uno ore, that they 
know nothing of these noises, excepting, that when 
there were noises, Mr. Evans interposed, and ex¬ 
pressed a great deal' of resentment; that he 
cautioned his servants against making these noises; 
in short, that he did as much as any master of a 
family can do to prevent the interruption of his 
wife’s quiet. 

As to his general attention to her during her 
illness—they have pleaded a total want of it; 

which, 
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which, to be sure, would have been a very natural evaks v. 
consequence of that which they have pleaded— ^^**^*‘ 

his barbarous refusal to call assistance. But his tidjui^ijgo, 
attention to her is established beyond a doubt.— 

Tate speaks to it; May all speaks to it j Tilbury 
speaks to it; Dr. Denman speaks to it; Mr. Patt- 
mier speaks to it more fully. I do believe, that 
there is hardly a case, in which a husband could 
collect upon the subject so many favourable testi¬ 
monies, as it has been the good fortune of this 
gentleman to bring together of that fact. • 

After 


* On the depositions of some of the witnesses referred to in 
^is part of the case and on others; an allegation, exceptive to 
their credit, was given on behalf of Mrs. Evam ; and opposedy on 
the grounds noticed in the observations of the Court. Which, 
they discuss the general principles of evidence and of practice on 
these points, are introduced here. 

Court :—^This is an allegation exceptive to the credit of wit- 1790. 

nesses,—and it is objected, amongst other things, lhat there has 
been improper delay in introducing it. Some delay has appeared 
in the prepress of the cause, but I see no reason for saving that 
the allegation is liable to a fatal objection on that account alone, 
if it is in its contents admissible. This cause was originally in¬ 
stituted by Mrs. Evans for a separation by reason of cruelty. In 
her libel she pleads, as is usual (a), though not necessary, and 
sometimes disadvantageous, her virtuous education, and good dis¬ 
position, and her excellent conduct in the characters of a wife 
and a mother. One inconvenience arises from an article of this 
kind, that it gives opportunity and invitation to the other party to 
counterplead, in contradiction to this good character, as has been 
done in this case, in which a counterplea is given full of unfavour¬ 
able epithets applied to her, and, amongst others, that she is a 
woman subject to habits of intoxication. 

Now certainly it may go to the verj point in issue, whether she 
is so subject or not; because many acts in a husband, which would 
constitute legal cruelty towards a sober woman, may be acts of 

(«) The practice has lioce been discontinud. 

necessity 
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After this discussion, it would be idle for me not 
to say, that I do consider the whole imputation as 
an ^surd calumny. I have no other way of ac¬ 
counting for the conduct of the relations. If the 
fact had been as is pleaded, it is impossible but 
that they must have known it; and if they had 
known it, they must have been destitute of all 
common sense, and of all common humanity, if 
they themselves had not been forward in loudly 
demanding a separation the very day after it had 
happened. 

From 


necessity towards one, who is subject to such an odious infirmity. 
It might be no cnielty to deprive such a person of the manage- 
i^ent of her family, ’^r to restrain, upon some occasions, her 
personal liberty. In this particular case likewise, in which Mrs. 
Evans is pleaded “ io be a woman of great morbid delicacy, 
she was proved to be guilty of habitual intoxication, it would ac*f 
count for many appearances that might be referable to that cause. 

It has been made a question, incident to the general argument 
on these objections, what is the duty of the Examiner ? Whether 
he should have admitted particular specifications or not in taking 
the depositions. And it may be a matter of great difficulty to pre¬ 
scribe what an Examiner is to do in all cases. To lay down an 
universal rule is impossible; but, in general, he should strongly 
disincline to receive specific facts, where the article, admitted by 
this Court, is in general form. 

It must be understood to be the intention of the Court, where 
the articles in the plea are general, that the examinations taken upon 
it, should be likewise merely general. I will not say, that cases may * 
not arise where a specification, uhder such an article, may be re¬ 
ceived, particularly in ca^s merely civil; but where it is intro¬ 
duced, such specification should be exact as to time, and place, 
and all other material circumstances: for, without such exact¬ 
ness, it remains little better than the general plea. The present 
case is brought for civil relief, but founded on a criminul mpnta- 
iion the charge ia, that he has treated his wife with want of due 
tenderness;—and the vindication is, that she is a person of such 
habits as to msdee Ute want of tenderness in some degree Justifiable. 

It 
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I’rom that time there is a chasm in the history 
■'of actual cruelty till the fourth of October 1788; 
of actual cruelty, 1 mean, so far as it is concerned 
in bodily acts. They travel, by the advice of Dr. 
Denman, BobilUer says, that Mr, Evans made 
disagreeable difficulties. What those difficulties 
were, I don’t know; they might be real difficulties. 
Mr, Evans had not been able to settle his affairs in 
India, and it might have been very inconvenient 
to him to leave town; and the difficulties being 

real, 
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It thus becomes of a criminal kind as to her also. And in exa¬ 
mining on the general charge of habits of intoxic{ition, the 
Examiner ought not to admit specification, but adhere to the 
form of the plea. And it is a general rule, that wherever specifica¬ 
tion is introduced, it shall be so exact, as to give the party full 
opportunity of defence. 

Another rule by which the conduct of Examiners, particularly 
in these cases of character, should be guided, is, that the facts 
allowed to be stated must be plain and simple, and not such as 
will probably run into intricacy of discussion or ambiguity. In 
Wilson V. Welherell (a), which has been quoted by counsel, an at¬ 
tack was made, in an allegation, upon the general character of an 
individual. Several witnesses were examined upon it, and the 
Examiner let them run on into specifications. Some said, they 
thought him a bad man, because he had defrauded them, as 
members of a public company. Now, fraud itself is composed 
frequently of such ingredients, that, to establi^ it, might occupy 
an inquiry of some years in a court of equity. How, then, could 
this Court entertain, incidentally, and only as an excrescence 
from the original cause, a matter which might easily have over¬ 
grown the cause from whence it sprung ? 

These are general rules fit to to be observed; and tliere is one 
more,—that if an Examiner entertains a doubt, it is safer for hinj 
to decide in the affirmative, and to receive what the witness can 
say, than to reject it totally; because the Court cad do that at 
last, if it thinks proper; and there is no irreparable injury done 
by admission, as there may be by too hasty exclusion. Subject 

(a) Prerog. 27th May J7R9. 

H t(» 



CASES DETERMINED IN THE 


9S 

^Evans' might Hot be the less disagreeable for being 

real. But however they do travel; and there is a 
ad juiff 1790. space of nine months, I think, in which his cruelty 
appears to have been in a pretty deep sleep. How¬ 
ever, it was only the sleep of the lion; for, upon 
the fourth of October^ an act of barbarity was 
practised, which, to be sure, is equal to any of its 
predecessors. 

It is stated in this way in the libel:—That, after 
Mrs, Evans i^ecovered Jrmn her lying-m, Mr, Evans 

voould 

to these observations, I shall proceed to consider this allegation. 
The tirst article is general, and e.xcepting to the credit of certain 
witnesses, as persons of wfamous character, and not to be believed 
on their oaths. It has been disputed, whether such an article 
can be admitted substantively, or only as introductory, when 
offered aficr publicatiun • and, most certainly, the practice has 
been a little lluctualing upon that subject. By the ancient text 
law, to which it is most safe, in s\u:h variation, to adhere, it can¬ 
not be admitted svhslaniimty. That principle is to be found in the 
Decretals («). M'helher the more ancient practice of our own 
Ecclesiastical Courts may have deviated from this rule, I do not 
find ; but it was considered as an existing rule in the case of Cun- 
nat^ton v. Coxe (b), of which I have an exact note, “ that as to the 
“ mere general character of a witness, the exception ought to be 
taken before publication." Tliis rule was, for the first time within 
my meraor)’, impugned in Arabin v. Arabin (c), where there was 
an objection taken <;h that ground. Tlie rule was sustained in 
the Consistory, and in the Arches; both those Courts being of 
opinion, that a general article merely ought not to be admitted 
after publication. I'lie cause went to the Delegates, upon appeal 
on> that point from the Court of Arches ; where the party appel¬ 
late being anxious, on private considerations, to have the cause 
heard on the principal merits, and not thinking that incidental 
point sufficiently material to retard the proceedings, consented to 
the repeal of the two former sentences, which passed, on motion, 
by consent, and wholly sub silentio. But when that cause came 

(/!) Demt. Greg. lib. 2. tit. 19. c. 9, 

(h) Prerog. 28lh JuMf 1781. 

V’ Condsi. livb Jufy 1786 . Arches 14th f^ruary 1787. 

on 
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iL'ould seldom let her lie at her ease in her hed^ he ”* 5 "' 
frequently thrusting his elbows and knees into all - ... . 

parts of her backy sides, and loins, and thereby 
greatly hurting her ; that in the night of the fourth 
day of October I 788 , Mr. Evans and Mrs. Evans 
being in bed together in their house in Conduit Street, 
he, without any cause or provocation whatever, began 
to quarrel with and abuse his said wife, and with 
great force ami violence seized her, and dragged 
her to every part of the bed ; beat her head against 

each 


oil for sentence on the inerils, it was strongly signified to be the 
opinion of one of the Judges, that the old practice of excluding 
such mutter was correct and proper. 

In Dailey v. Bradburn («), the same doctrine was held here very 
recently; and I understand the same to have been since recognized 
in Rayhold v. Rayhold {b) in the Court of Arches. I hold it, then, 
to be the known and existing law, and to which, till I am other¬ 
wise instructed by superior authority, 1 shall adhere, — that an 
article of this kind can be admitted only as an introductory article 
after publication. It must be obserted, then, that it being merely 
introductory, the Examiner is not to examine upon it. 

The first person excepted against is Mr.i*mt7i Mason, an officer 
in his Majesty’s service. And it has been said, that an attack of this 
nature is injurious to his character. Hut every witness, produced 
in a court of justice, is liable to such an attai^k; and it does not 
rest with the Court, but the party, if the attack is injuriously made. 
On this account,,how’ever, as well as on more general considerations, 
exceptive allegations are to be carefully watched. Parties state 
their case, and examine their witnesses, and it becomes occasion¬ 
ally an object with one party, having sinister designs, to lie by 
till after he has seen the depositions, and then to endeavour to get 
rid of such witnesses, as are most likely to operate to his dis¬ 
advantage. Courts of justice, therefore, are tender in sufTenog 
evidence to be attacked in this manner, without strong reasons 
given 5br it. And where there is ground for it, the rule is uni¬ 
versally laid down, that the exception taken must not be of an 
ajmbiguous nature; and the party excepted to, if on the ground of 

(«) Censit. 97 tfa 1788. (ft) eth December 178Q. 

a 2 general 
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each of the bed~posiJ, and twisted^ distorted, and 
forced Jier limbs to so violent a degree, that he 
brought her feet close up to her mouth; in which 
condition she swooned away; and in that helpless 
state, after giving her sevei'ol dreadful blows and 
kicks, which caused the blood to issue from her mouth 
and other parts of her body, he turned her out qf bed 
naked on the foor; in which condition, helpless, and 
apparently lifeless, she lay a considerable time, until 
her piercing cries brought three women from different 

parts 


g;eneral bad character, nmst be attacked in such terms as plainly 
assert that imputation. This is the rule for exceptions “ contra 
personas." If the exception be “ contra dicta," that is, arising out of 
the depositions of the witness, it must be observed, that, by allowing 
such an exception, it is not meant that you are at liberty to con¬ 
trovert every declaration of witnesses, but that you may except to 
their credit and character, from what arises out of their deposi¬ 
tions ; and, to do this, it must be shewn, that a witness has mis¬ 
represented the matter corruptly and wilfully. There must be 
what the law calls * falsity cum corruptione." Every man is 
liable to error; and, on the supposition, that a witness states his 
opinion from appearances, it is not merely irom misapprehension, 
or from proof of his being deceived, that he is to be contra¬ 
dicted, in the way of exception to his credit; and that he is to be 
sent forth into the world as a person of disgraced character; This 
must be only from wilful and corrupt falsification. 

How will this apply to Mr. Maxon ? The principal facts of his de¬ 
positions are such, as, if contradicted, would not do more than af¬ 
fect him with inaccuracy or misapprehension. In one place he goes 
on to say, “ that he once saw Mrs. Evans in a state of disorder from 
** liquor,” which, unless it means when he first arrived, and this is 
not averred, is objectionable for want of specification of time. The 
fact ought not to have been tdcra down without such plain speci¬ 
fication, and being so defective, the CTourt would not regard it as 
evidence. If the facts alleged in contradiction to him, therefore, 
were all to be proved, it would not invaUdate his testimony as to his 
belief. I will not say however that it might not perhaps warrant an 
application to the Court to open the cause for a defensive purpose. 

On 
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^arts qf the house to her assistance, who found her 
naked on the floor, with her mouth full of blood, to 
all appearance dead ; her limbs quite cold and stiffs 
and her legs crossed, and so twisted, that it was with 
great difficulty they could extricate them, and which 
they could not begin, until she shewed some appear¬ 
ance of returning life, and could not effect until they 
had been with her upwards of an hour; and that, 
by the aforesaid cruel treatment, Mrs. Evans was 
put to great pain and anguish, and her I fe was in 

imminent 

On this point, 1 think the general and correct rule is, that wherever 
the matter is originally laid down in the libel or allegation with 
due specification, you shall not be at liberty to introduce a con¬ 
tradictory plea, on account of any thing which arises on the depo¬ 
sitions of the witnesses. But if there is such want of sufficient 
specification in the plea, you may then be at liberty to do it. 
I find this to be the text law as laid down in the Decretals, 
in a case of an alxhi referred from England to Rome for de¬ 
cision (a). Panormitan (b) also lays down the rule to the same 
effect. And he goes on to state, if there has been a failure 
of due s])ecification in the original articles, “ iunc admittUnr." 
And it is the true rule, that if a fact, material in the case, has been 
pleaded without such specification, as would enable the party to 
apply his defence to it, by way of counterplea, and he is therefore 
in some degree taken by surprize, on the particulars stated in the 
depositions of the witnesses, it is in the discretion of the Court, 
under great caution, to allow him to give in a defensive plea after 
publication. But it would relax the rules of evidence in a way liable 
to abuse, and open to peijury, if I permitted that fundamental 
rule to be departed from, and, after publication of evidence, on a 
plea laid with sufficient specification, suffered the matter to be the 
subject of re-examination, merely because the witness had de¬ 
posed circumstantially, and so as to he capable of being contra¬ 
dicted on some incidental points; as there can hardly ever be a 
cause in which some of the witnesses will not disj^ree with 
others on trifling circumstances. 

(а) Decree. Greg. lib. 9 . tit. 30 . c. 35 . Mytuinger in loc. p. 68 . 

( б ) « Sed tanen falsitas directa admittitur poet aputoram propter oblivionem de- 
“ bit* ipecificationiaarticulonun.’* Proceesuc Jud.Ord. tit. **Probatioforma 
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Evans v. imminent danger; and on the nert day several 

JEiVan ^ * • 

marks and bruises were very plainly to he seen on 
2d July 1 7 uo. various parts of her body. 

There are three women, therefore, who arc 
vouched in this case; that is, this BohilUti' ; there 
is likewise a person of the name ot'Glover; and 
there is Tomlins* And this is the only fact oTbar- 
barity to which Tomlins is called to depose: she 
speaks to all other circumstances of Mr.JSt^aw^’s 
behaviour towards his wife with the utmost par¬ 
tiality. 

It apjjears to me, tliat if the witnesises were to prove every 
thing laid in the exceptive allegation as to Mr. Mason, it would 
amount to no more than to shew him to be mistaken, and not to 
shew that he is a corrupt man. I therefore reject that article, 
and direct his name to be struck out of the general introductory 
article,in conformity to whatl have before observed. Anothervvitness 
objected to is Benjamin Frazer, the butler.—Some parts, of bis evi¬ 
dence are recited, to which a direct contradiction in fart is pleader!, 
but others, which are mere matter of appearance, and so incapable 
of precise contradiction. What he has .stated, a.s matter of fact, 
may effect his credit, if satisfactorily contradicted, and therefore, I 
admit so much of this article as may establish such contradiction ; 
but 1 reject the rest; and the article must be reformed accordingly. 

W'^ith res})ect to the exceptions which are opposed in this 
allegation to the other witnesses, Glover, Ncwland, Tilbury, 
and Dr. Denman, they are (a) all reducible to one or other 
of the general heads, on which I have already observed. 
They either assign contradictions, which do not involve any 
impeachment of credit, or they apply to specifications, which 
ought not to have been introduced into the depositions—or are so 
imperfect, as not to afford the means of defence, and, on that 
account, will not be received as evidence; or they leatl to re¬ 
examination, on points which have been already fully in issue 
between the parties, and which ought, therefore, not to be 
examined to again. There are parts of the depositions where 
the witnesses have spoken definitely as to time. I do not say 

(a) This remark was coafirmed by detailed references to the allegation and de~ 
position:. 

that 
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tiality. As to BobtUier^^ testimony, I have already 
expressed myself in pretty Strong terms of the 
opinion vrhich I entertain of the truth of any as¬ 
sertion which comes from that witness; and there¬ 
fore, certainly, in weighing this business, I shall 
pretty much lay her out of the question. I will 
only just observe upon one circumstance, which 
shews pretty clearly the degree of alloy with which 
her evidence must be considered as debased. She 
describes herself as coming into the room at mid- 
night, and Jinding Ml'S, Evans in the situaJdon stated 
in the Mel, and to which she speaks very fully. 
She then says, that after Mr, Evans had retired,, 
and with great unconcern [^certainly a very odd 
appearance for a man to assume, taking the story 
to be real], she staid with Mrs, Evans till two o'clock 
in the morning, when Mrs, Evans recovered fiom her 
state of insensibility. So that this poor lady, ac¬ 
cording to BobilUer, had been lying in this deplora¬ 
ble state from midnight till two in the morning, 
and tlien awaked to give an account of what had 
happened to lier! 

Now it is positively sworn by Tomlins, that 
the lady was actually restored, and that she herself 
had taken Mr, Evans's night-clothes into another 
room ; that she was afterwards called in by Mademoi- 


Evans v. 
Evans. 

adJii/y i7<)o. 


that the conclusion of the cause might not be rescinded, in 
order to counterplead where they have thus spoken. But when 
they have spoken indefinitely, 1 i^hall not permit a contradiction 
to what does not, in itself, amount to evidence. 

With these considerations, I reject the particvtlar articles men¬ 
tioned, and direct the names of the witnesses in the rejected 
articleB to be struck out of the general mrticle, and shall sufier the 
rest to stand for admission when refomied. 

n 4 


selle 
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..... I wluck was written to he sent to Mr, Thackeray, at 
2d Jui^r 1790. ONE IN THE MOENiNG ! and it docs SO happen, that 
Mr. Thackeray himself deposes, that this letter bore 
date at one. Yet this witness, in order to augment 
this transaction, pretends to state, that it w as not 
till after two that Mrs. Evans awoke, and that con¬ 
sequently it must have been after two that that 
conversation took place between her and Mrs. 
Evans, whicli produced the wn'iting and the send¬ 
ing of this letter. Howo\ er, tfie account given 
lies between Glover and Tomlins ; and the account 
that they give, in substance “mounts pretty ncaiiy 
to this: —That Mrs. Evans was found certainly in 
a situation of apparent distress j what produced 
that distress 7 ion constat ; for every thing had passed 
in the room between Mr. Evans and herself before 
any body w'as admitted. One witness says, that 
her mouth was full of blood. The other witness says, 
that she saw nothing of blood. The account given 
of what had passed in recenti facto, is given to me 
simply upon the credit of the French lady ; and I 
am decidedly of opinion to take no fiict upon the 
credit of that witness alone. 1 am then not ascer¬ 
tained, by that witness’s singly telling me so, that 
M^s. Evans did at that time give this account.— 
That there had been something of a struggle, in 
the course of which Mrs. JEtww fell out of bed, or 
tlirew herself out of bed, or was thrown out of bed by 
'blit,Evans, these arc the three possibilities which 
might have happened. But, supposing 1 got at it 
as a fact, that she was actually shoved out of bed 
by b/Lt,Exmns, I must still go farther, in order to 
establish a case of cruelty j for I must go to the ex¬ 
tent. 
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tent, that this was done intentionally, and not by 
accident. Both the fact and the intention must he 
proved, to make it a case of cruelty; I certainly 
shall not presume circumstances in order to make 
out such a case. 

It has been asked, and veiy properly asked. 
Don’t courts of justice admit presumptive proof? 
Do you expect ocular proof in all cases?—I take 
the rule to be this—If you have a criminal fact 
ascertained, you may then take presumptive proof 
to shew who did it;—to fix the criminal, having 
then an actual corpus delicti. Shew me, then, in 
this case, that a crim. has been committed, and I 
shall not be at a loss to fix the criminal: but to 
take presumptions in order to swell an equivocal 
flict, a fact that is absolutely ambiguous in its own 
nature, into a criminal fact, is a mode of proceed¬ 
ing of a very different nature j and would, I take 
it, be an entire misapplication of the doctrine of 
presumptions. This fact, then, not being a crimi¬ 
nal one upon the face of it, and being subject to 
three or four different interpretations, all of which 
are perfectly innocent, I think myself by no means 
at liberty to say, that 1 ought by presumption 
merely, to make out this fact to be necessarily ar 
act of delinquency. 

However, what weighs more with me than all 
this, again, is, what 1 perpetually resort to in this 
case—the evideniia rci; the conduct of the parties: 
that always arises in my mind. Upon any other 
supposition than Mr.£tw«i'*s innocence in this case, 
the conduct of every person who appears in the 
business—^the conduct of the party—of the wdt^ 
ness—of the agent—^in short, the conduct of every 

body. 
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it is directly the contrary of what every rational 
a#jit7yi79o. person in that sort of situation would have pur¬ 
sued. Whoever reads the description in the libel, 
and then recollects the extreme bodily weakness of 
the person who was racked and tormented, and in 
this variety of almost inexplicable ways, as they 
have been well stated to be, must suppose, that 
she must have continued, for many days afterwards, 
in a very languishing state, and in a situation of 
great personal hazaid; that her body must not 
only have been greatly bruised, but must wonder 
that it did not appear entirely dislocated the next 
day. Now, where are the medical persons in this 
case ? Was no assistance of that kind invoked ? 
Surely Mr.]Sva?is could not have prevented the 
interposition of aid of that nature, because the 
matter was immediately communicated, and conse¬ 
quently assistance, if necessary, must have been 
called in. Mr. Thackeray^ to whom a letter had 
been sent, [Here again I see the finger of this busy 
incendiary, this Mademoiselle BoUlUer] Mr. 
Thacker ayy like an affectionate brother, comes at 
the first call.—There is some difference in the ac¬ 
count of the witnesses as to the time when he 
came. Bobillier says, it 'was between the hours of 
mne and ten. Mrs. JEvans comes down to Mr. 
Thackeray^^tiQ would suppose that she came in 
a situation of great visible peril—there is nothing 
of that sort, as far as I see. He enquires what 
was the matter—she declines at first telling him 
—then Mi. Evans takes up the matter, andbe^s 
to tell it—she stops him short, and gives the history 
of it herself j atid the only particulars which stick 

upon 



CONSISTORY COURT OF LONDON. 


107 


upon the mind of this gentleman—a man of sense, 
and of strong attention to the cause of his sister- 
in-law—the only particulars which stick upon his 
recollection, and which he states to me, are, that 
Mr, Evans had hurt her mth his elbows, and uw)- 
lently shoved her out of bed. Now, I ask, is this 
account consistent witli the variety of tortures 
that were applied to this poor lady, who was racked 
in the way tliat she is stated to have been in the 
libel ? Is it possible that these two circumstances, 
and these two circumstances alone, shoulch in 
such a case, remain upon the mind of this gentle¬ 
man ?—It is most highly incredible. 

But the matter does not not rest there. The 
consequences, whatever they may have been, were 
not in the slightest degree visible. Witnesses have 
been examined to them; there is particularly 
Jessop, who sweai-s, that he saw her at dinner the 
7i€a t day, just as usual. Fraser saw her at dinner 
the nea t day, just as usual. In short, she appears, 
upon a reconciliation which then took place with 
her husband, to have appeared just in her usual 
guise, without any alteration of body or mind. 
And when I have the total silence of all the per¬ 
sons who must have been able to speak to the 
fact, if it had existed as a matter of any conse¬ 
quence at all, I cannot help giving the whole 
business up, as a matter absolutely without weight 
or any significance whatever. 

In the conversation which then took place, Mr. 
Thackeray was convinced that a separation was 
necessary ; and then, as far as I can conjecture. 
Was convinced of it for the first time. He accord- 
ingly proposed it Mr. Evans was urgent for it. 
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Evans was violently averse to it,—Now from 
thence I collect three things. 

First of all, that Mr. Thackeray never could have 
heard of the previous brutality which had been 
charged upon Mr. Evans; because if he had, there 
could have been no question but that he would 
have had that conviction in his mind long before. 

The second that I collect is, that if Mrs. Evans 
had sustained these horrid outrages, it is most ex¬ 
tremely unnatural, that she should herself* have 
been averse to a separation; the mere love of life 
would have induced her to desire it. The gentle¬ 
men say, and say very truly, that it is very hard 
that this should be pressed to the disadvantage of 
Mrs. Evans*s character, that she was willing to 
continue with her husband ; and so it would be : 
but it is not pressed to the disadvantage of her 
character; it is pressed only to the disadvantage 
of the truth of her case. Yes j but it is next said, 
Jt was the love of her children. Clear it is to me, 
from a fact which I shall afterwards mention, that 
it was not the desire of continuing with her children 
that operated in her mind, as a motive to make 
her feel a repugnance to the separation proposed. 

Mrs. Evam^s counsel have made very strong ap¬ 
peals to the humanity of the Court, and Irave said, 
what a prodigious cruelty 1 should commit, if I 
were to send this lady back again to this gentle¬ 
man, after such cruel usage- There would be 
some colour for that, if I did not find that this 
lady herself, after almost every thing which they 
have stated to the disadvantage of this gentleman 
had passed, nevertheless remained firm in her 
attachment, and remained extremely desirous of 
continuing the cohabitation. 

In 
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In the third place, it seems to me highly un- Evans v, 
natural, that My, Evans, if I am to consider him 
as a person labouring under the conviction of this ad Ju/y 1790. 
deep and detected guilt; it appears, I say, ex¬ 
tremely unnatural that he should be the party to 
assume the tone of complaint, of disaffection and 
dissatisfaction; and should be the person to cla¬ 
mour for a separation. As to his declining to 
state his grievances to Mr. Thackeray, I own I see 
many reasons why he might decline doing it, with¬ 
out any impeachment either of his own innocence, 
or of the honour of the gentleman whose jurisdic¬ 
tion upon that occasion he thought fit to decline. 

If a man has a dispute with his wife, which turns 
upon facts that are in controversy between the 
two, I do not think the relations of the wife are 
the proper tribunal before whom the husband is 
bound to answer. 

This quarrel, however, was made up, yet it was 
but “ gratia male sarta ;** for, after cohabiting 
together for some time longer, their harmony is 
again interrupted by an act, or an accident, which 
happened at the latter end o£November. It is re¬ 
lated by Mrs. Newlajid and by Mrs. Webber. For 
as to Bohillier, I say again, that no credit is due 
to her. 

It is, as is pleaded in the libel, to this effect:— 

That at the latter end of November, or beginning 
of December, Mrs. Evans being in the drawings 
room of their house in Conduit Street, in company 
with two ladies and her eldest daughter, Mr. Evans 
came into the room and seated himself m a sofa, and 
asked her what book she was reading: that thereupon 
she immediately went to him with great good humour, 
and, by way of angering his quesdon, continued to 

read 
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read ahvd apart of the hook which she had before been 
reading; upon which he pulled her on his knee^ where 
she sat some short time, when he, without any cause or 
provocation whatever, in great passion, suddenly and 
violently, and with his greatest force, threw her from 
him on the heartlustone, and therely greatly hurt 
and bruised her. 

The account given by the two witnesses whom 
I particularly point out in this case, Mrs. Newland, 
a sister of Mr. Evans, and Mrs. Webber, who is a 
particular friend of Mrs. Evans, is this:— 

Mrs. Newland does not depose at all as to the 
fact of throwing down, for she did not see it. All 
that she saw was, that Mrs. Evans came and sat 
upon his knee ; that he complained of' the inter¬ 
ruption of something that he was reading; and 
the next thing she saw was, this lady rolling upon 
the hearth. So that her evidence, taking the 
wlrole of it, cannot affect Mr. Evans, Well, but it 
is said, from her account it nevertheless appears 
that, immediately upon the occasion, Mrs. Evans 
brought home the charge to Mr.Evans; for, as 
Mrs. Newland deposes, on his offering to assist her 
up, she said, “ You brute, let me alone.** Mrs. 
Webber says, that Mrs. expostulated with 

him in a mild manner, when he offered to assist 
her; but the manner is this, “ You brute, let me 
alone** And she then rolled from him, and got up 
without assistame. 

Now, taking it that Mrs.jKvamf did suppose, at 
this time, that it was the intentional act of Mr. 
Evans, still her supposition is not sufficient for the 
Court to raise an evidenee of actual intention upon 
it. Mrs, Evans, proiie to take offence, might per- 
liaps ignoranfly ascribe that to design which was 
10 the 
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the mere effect of accident. To take that, then, 
for the true representation of the fact, upon the 
single ground of her supposing it so, wolildj I 
think, be going a very dangerous and unreason¬ 
able length of admission indeed. 

But what is the account Mrs, Webber gives, of 
this business? She speaks very imperfectly to a 
great deal of what passed. She admits her hearing 
not to be very good. She says, however, she s<m 
Mr, Evans lift up his knee, as she could plainly dis¬ 
cern, and Mrs. Evans then fell down upon the hearth 
before the jire, near to which Mr, Evans was sitting; 
on which the deponent, who was veiy much fright¬ 
ened, screamed out, and said. Good God, Sir, how 
could you do so ? or, how could you be so cruel f 

In the first place, supposing the fact that this 
lady did actually see what she says she did see ; 
4s it at all a necessary conclusion, or what have I 
to satisfy me, that this small motion on the part 
of Mr. Eva?is, which possibly might have been 
made with an intention to dislodge his wife from 
her seat, was yet done with the intention of pro¬ 
ducing the consequence which it produced, namely, 
that of tumbling her down upon the hearth and 
hurting her considerably ? She comes and seats 
herself upon his knee. She enters into a conver¬ 
sation with him. A husband is not always in a 

m/ 

disposition to converse with his wife. She upon 
that occasion continues there. He makes a mo¬ 
tion to dislodge her from her positionand this 
consequence happens, that she falls upon the hearth. 
He immediately, as it appears, attempts to give 
assistance, which she repulses in the way that 
Mrs. Newkmd says, You brute, let me alone,'* 
The other witness, Mrs. Webber, says, that she 

upon 


Evans v. 
Evans. 

I2d July 1790. 



112 


OASES DETERMINED IN THE 


Evans*, uftoii the occasioD cxcIaimed, Good God, Sirt how 
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could you do so ? to which he answers, He dtd 
2d July 1^90, intend it; which answer this lady chuses to call 
an equivocal answer, but which appears to me as 
direct an answer as could be given. Is there any 
thing like an equivocation, or ambiguity, in that 
answer?—Taking the utmost of the fact, then, 
upon the evidence of these two witnesses com¬ 
pounded together, for, as to weighing minute cir¬ 
cumstances, there is no end of it, there might be 
perhaps a little want of caution, a want of some 
little attention at the time, just at the moment of 
removing this lady from his knee: but that there 
was an intention of cruelty; that there was an in¬ 
tention that this lady should be afiected by the 
slight motion, to which perhaps he involuntarily 
had at that time recourse ; I have nothing in the 
world that applies to my mind, with any degree of 
force whatever, to satisfy me that it was so. 

But, what was the effect of this fall ? And here 
again I resort, as I must do from beginning to end, 
to the conduct of the parties—^That is the key by 
which, I think, every thing here is to be unlocked. 
Why, Mr^. Evans had been, it seems, reading a 
novel for the entertainment of the company—This 
accident, as tragical as almost any that happens in 
a novel, happens at this time; and what is the 
consequence of it ? What is the impression it makes 
upon the mind of Mrs. Webber herself at the time ? 
Why, having given a detailed account of this 
cruel transaction, she goes on to say, that she re~ 
members she regretted meuch the entertainment that 
she had lost by the discontinuance of the reading qfthe 
n&veL That is her impression. The lady sees an 
act of horrid barbarity performed, and what is up¬ 
permost 
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permost in her mind is, the loss of the reading of 

this novel, which had been the entertainment of __L- 

the evening. However, it did happen that she 
was not even deprived of this entertainment, be¬ 
cause she goes on to say, that Mr, Evans staid in 
the room, and he read the novel Then I have this 
fact, that, after an act so brutal as this was, these 
ladies not only continued in the room with the 
monster, who had been guilty of it; but sub¬ 
mitted to receive from him the entertainment 
which they had been prevented, by his behaviour 
to Mrs, Evam, from receiving from her. I do 
think, then, that the coming afterwards and re¬ 
presenting such a matter as this with any degree 
of gravity, is absurd and ridiculous in the highest 
degree. 

It must also be observed, that Mrs. Evans her¬ 
self came down that night after supper; and it has 
been made a proof of great barbarity on the part 
of Mr, Evans, that he observed to a gentleman 
who supped there that night, that the poor thing 
was not very well. Now, that depends entirely 
upon the manner of saying it, whether it is to be 
taken as an expression of insult or of condolence; 
of the condolence of a very affectionate husband, 
sorry perhaps that he had not practised all the 
care and attention, in that matter, which an affec¬ 
tionate husband might have wished to have done. 

He might then have very well said, the poor thing 
was not very well. But that it was done with any 
intention to insult her feelings—to be sure, the 
manner in which this Mrs. Webber has deposed to 
her own feelings on the occasion,, abundantly sa¬ 
tisfies me that it could not be done with any such 
intention. 

I Now, 
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evan.p. Now, here concludes the history of personal 
ci'uelty, so far as it consists ki personal and cor*^ 
2d July 1790. poral acts. An history very heavy and formidable 
in its commencement, whilst it rests in mere alle¬ 
gation i but which grows weaker and more insigni¬ 
ficant every step as it advances towards proof* 
Comparing the charge and the proof, I think it, 
then, my duty to discharge that debt which the 
justice of this Court owes to the character of Mr. 
Evans, by declaring, that, upon the most careful 
and the most conscientious investigation of it, this 
prosecution, so far as it respects these facts, is un¬ 
advisedly and unwarrantably brought. I therefore 
fully exculpate him from that charge of unmanly 
cruelty, which is founded upon these facts; and I 
do very sincerely regret, tliat, under any advice, 
this poor lady should have preferred so black an 
accusation against her husband, and one so totally 
destitute of all reasonable colour. 

On the 2 Sd of December, Mr. Evans took the 
resolution of finally separating from his wife. It 
is pleaded in the fourteentlj article of the' libel, 
that he did arbitrarily, and without any cause or 
provQcaiion whatever, deprive his wife of all govern*- 
ment in his family, and authority over his servants 
and that he did, on or about the 23 d of December 
1788, finally withdraw from her, and without cause. 

From stating the deprivation of authority first, 
and the separation afterwards, one would suppose 
that he had deprived this lady of authority in his 
house, before he quitted it himself; and to that 
effect, Tomlins positively swears;—that “ some 
“ time about the fourth qf October, he gave her 
“ orders not to oliy Mrs. Evans, hut to obey other 
persons f who are tliere mentioned. This, how- 

I o ever, 
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ever, is erroneously and carelessly stated; because 
it is most positively contradicted by all the other 
servants who are examined— Odellj Fraser, Glover, 
Jessop ; all of whom are examined upon the thir¬ 
teenth article, and who say, that this deprivation 
of authority did not take place while Mr, Evans 
continued in a state of cohabitation with her. 
However, there is a fact which comes out upon 
the evidence of Odell, and it is this; that Mr. 
Evans had taken into his own hands something of 
the department of the house economy: I don’t 
think it very clearly appears what.—It is upon the 
third interrogatory, to which she answers, that 
Mrs. Evans declined giving orders, when the respon¬ 
dent applied to her, soon qfter her Jirst going to live 
in her service, which was, I think, upon the first day 
qf November, and told her to go to her mailer ; that 
she hvould not take the management qf the house / 
that, as Mr. Evans did part he might do the whole: 
and she could not then settle her hills; in conse* 
quence of which he took the management qf all his 
household concerns ; and on a new servant coming, 
the respondent told Mrs. Evans qf the servant's com-- 
ing to be hired ; but she would have nothing to do 
with it, on which Mr, Evans hired her ; and he did 
not, to her knowledge, refuse to permit her to hire 
a maidservant, or to do any other domestic office qf 
that or the like nature. 

The counsel have taken up this quarrel pretty 
strongly in behalf of Mrs. Evans, and have in¬ 
veighed very loudly against the barbarity of a 
husband, for taking into his own hands any part of 
the family economy; but, in my apprehension, a 
good deal without reason. I cannot call it cruelty, 
if a gentleman chuses to settle his weekly bills 

I ^ himself; 
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etan. f.. himself; because, I take it, that a wife acts in this 

_!-_ respect not by any original right, but as the steward 

ad jviy 3 790 . ajid as the representative of her husband. And if 
a man has but a moderate opinion of his wife's 
management, and is vain enough to have a better 
of his own, if he does chuse to take into his own 
hands the payment of the weekly bills, I protest 
it does appear to me to be that kind of conduct 
with which no magistrate, ecclesiastical or civil, 
has any right to interfere. I say, I see nothing in 
that; but I do see, here again, on the other side, 
a proneness to take offence; a disposition to revolt; 
a disposition to return a supposed insult by some¬ 
thing very like disobedience. 

On the 2 Sd of December^ Mr. Emm took the 
resolution of finally separating from his wife. 
There had been for a time growing dissensions, 
which had frequently ripened into proposals for 
a separation; and these proposals, which had 
always come from Mr. EvanSf had been withdrawn 
upon the interference of friends, and the parties 
had become half reconciled. 

In September 1788 , he had very abruptly quitted 
Mr. Thackeray's, where he had been upon a visit 
with his wife; and he proposed a separation in a 
letter, the contents of which are stated in a great 
measure, by Mr. Thackeray, Now, there could 
have been no fact of cruelty at that particular time, 
which gave occasion to the desire of a separation; 
because Mr. T)iackeray swears that he does not 
Icnow the occasion of this quarrel, though it clearly 
happened at his own house. It could then, have 
been no more than mere private disagreement.^ In 
the separation proposed was this circumstance, 
that he had acceded to her having the charge of 

the 
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(he children. After this, I ca^ never surely admit Evans v. 
it to be said, that the reason why this lady chose _ 
to remain with her husband was, an apprehensim 1790. 
that she might be debarred qf the comfort of her cfdU 
dren ; because, the terms of the separation then 
proposed were, that she should have the charge 
of the children, Mr. Thackeray y very prudenfty 
anxious for a reconciliation, as 1 think he was, 
supposing him ignorant of all these atrocious facts 
of cruelty, he, after all this, wrote a letter to 
Mr. Evans —stating what ? — “ Mrs. Evans*s unr 
“ easinessy and her anmety for a reconciliation ;** 
though she was then either in possession of the 
children, or at least had the possession of them 
absolutely secured to her. It is impossible, then, 
for me to suppose one moment, after this, that her 
anxiety for a reconciliation proceeded from any 
thing else than an attachment to her husband. 

Mr. Thajckeray says, he requested a meeting; 

Mr. Evans declined it, but desired the means Cf 
meeting a third person, after Mn. Evans had 
agreed upon a separation. I see nothing that is 
at all particular in that. It seems to me a proper 
caution on his part, that he should have desired to 
have his family controversy submitted rather to 
the judgment of a third person, than to ftie judg- 
ment of a person, who, though a very honorable 
man, was yet, it is to be remembered, the brother- 
in-law Evans, However, a reconciliation 

was effected at this time, and the parties lived 
together again until October the 4th, when the 
accident happened which I have before described. 

Then again Mx. Evans insists, as he always does, 
upon a separation. He is the party always in- 
sisting upcyd that. Mr. Thackeray^ for the iirst 

1 3 time, 
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time, then yields to the necessity of the case; 
* ** though he clearly yields with a good deal of re¬ 
ad juii, ijQo. luctance. However, by the good offices of Mr. 
Henniker, they are again half reconciled. 

On the 23d of December^ Mr. Evans withdraws 
himself totally, taking with him the person of his 
eldest daughter; and offers to Mrs. Evans, in a 
letter, which has my notice, because it has been 
noticed by the counsel on both sides, a settlement 
of £500 a year. The letter, though written in 
the height of irritation, does not insinuate that 
species of misconduct with which she has been 
improperly charged in his allegation; it only 
charges her with intolerable manners. 

Here, I think, that an impropriety, for the first 
time, attaches on the conduct of Mr. Evans ; for 
Mr. Evans must be informed, that the law of this 
country, and of every Christian country, does not 
allow a man to use the language, “/ mil be 
separated from my wife** — If Mrs.^®ians had 
been guilty of any misconduct for which the law 
would decree a separation, he would be perfectly 
right in withdrawing himself; but, in all cases 
where the law does not pretty positively allow, it 
pretty positively, I believe, condemns. 

Marriage is the most solemn engagement which 
one human being can contract with another. It is 
a contract formed with a view, not only to the 
benefit of the parties themselves, but to the benefit 
of third parties; to the benefit of their common 
offspring, and to the moral order of civil society. 
To this contract is superadded the sanctity of a 
religious vow. Uv. Evans must be told, that the 
obligations of this contract are not to be relaxed 
at the pleasure of one party. I may go farther;; 

they 
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they are not to be lightly relaxed even at the 
pleasure of both. For, if two persons have pledged 
themselves, at the altar of God, to spend their 
lives together, for purposes that reach much beyond 
themselves; it is a doctrine to which the morality 
of the law gives no countenance, that they may, 
by private contract, dissolve the bands of this 
solemn tie, and throw themselves upon society, in 
the undefined and dangerous characters of a 
wife without a husband, and a husband without 
a wife. 

There are, undoubtedly, cases for which a 
separation is provided; but it must be lawfully 
decreed by public authority, and for reasons which 
the public wisdom approves. Mere turbulence 
of temper; petulance of manners; infirmity of 
body or mind, are not numbered amongst those 
‘causes. When they occur, their effects are to 
be subdued by management, if possible, or sub¬ 
mitted to with patience ; for the engagement was 
to take for better^ for mrse : and, painful as the 
performance of this duty may be; painful as it 
certainly is in many instances, which exhibit a 
great deal of the misery that clouds human life, it 
must be attempted to be sweetened by the con¬ 
sciousness of its being a duty, and a duty of the 
very first class and importance. 

Mr, Evans, in determining to quit his wife, does 
that which the law does not approve, and for 
which it provides a remedy. But the remedy is 
certainly not that which is sought for in the pre¬ 
sent suit; the remedy is the remedy of restitution. 

It would be absurd to suppose that the law which 
furnishes that remedy, furnished at the same time 
another remedy which is totally the reverse of it, 

I 4- and 
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and totally inconsistent with it. To say tliat the 
Court is to grant a separation, because the husband 
has thought fit to separate himself, would be to 
confirm the desertion, and to gratify the deserter ; 
and the Court would then become the perpetual 
instrument of these voluntary and illegal separa* 
tions. 

I can never, therefore, make desertion a ground 
of separation, though, in conjunction with acts of 
cruelty, it frequently is 5 and, though it may be 
thought hard to send a wife back to a husband 
who has given her such a proof of alienated afiec* 
tions, yet the Court does not send her back with¬ 
out due care for her reception j for the monition 
is, not only that he shall take her backy but that he 
shall treat her with coiyugal kindness ; and though 
the Court cannot interfere in the minute detail of 
family life, for much must ever be left to the 
consciences of individuals, yet the Court will see 
its monitions so far obeyed, that the great obliga¬ 
tions of conjugal duty shall be complied with. 

What J have to say upon the remaining part of 
this q^se will be comparatively short, because every 
thing that follows in this history arises out of this 
act of separation; and 1 have already said, that 
this suit is not the proper remedy for a complaint 
for separation. The true remedy cannot be ob¬ 
tained by this suit j for, it is a mistake to say, as 
it has been said on this occasion, that, in the pre¬ 
sent suit, I can issue a monition to either party to 
return. This suit can lead to no such sentence. 

Mr. Evans quits his wife, and, in that respect, 
does an improper thing j that improper step ia 
followed by others of the same nature i for there 
is no such thing, and one has often occasion to 

observe 
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observe it, as doing an improper thing with strict ^*"*,®* 
propriety. He is charged wi^ having denied to ** 

his wife access to her child. If the fact were true, 1790. 

though he certainly might do it, yet I should deem 
it a most improper exercise of the marital power, 
very disgraceful to the person who practised it, 
and a most wanton and unnecessary outrage upon 
the feelings of a mother. But the evidence, as 
far as it goes, does not, in my apprehension, sup¬ 
port the imputation. In his letter he expr^^y 
engages that access shall not be denied. Mr. Hen* 
niker^ who carried that letter, knowing its con* 
tents, is to be considered as guarantee of that en¬ 
gagement. As to the letter mentioned by B^biUierf 
of a contrary effect, I take that to be one of the 
many fictions with which that lady has thought fit 
to adorn her evidence. And as to the taking her 
’ away to a boarding-school, though I do wish it 
had been done with less privacy,* and less precipi¬ 
tation, as that would certainly have been more 
prudent; yet the placing of the child in a place of 
education, does by no means prove that he meant 
to debar her the sight and access of her mother j 
and therefore I do not hold that fact to be proved 
in this case. 

When Ml, Evans quits his wife, he withdraws 
not, as is insinuated in the libel, a proper contri¬ 
bution to the support of his wife; but he does 
withdraw, I think, a proper mode of making that 
contribution. He commissions his agent, Mr. 

Jackson, in conjunction with Mr.jEmns senior, 
to furnish all necessaries for Mrs. Jluaws and the 
family; he ofiers .^500 a year separate mainte¬ 
nance ; and this furnidbing of necessaries was, as 
I undeistand Mr. Jackson, merely provisional till 

some 
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etamsk. some settlement was actually made. He leaves^ 
directions with the^ervants, of which a copy ia 
adjtt/yi79a. exhibited, certainly drawn in terms sufficiently 
peremptory, in which he refers those servants, 
for all orders to Miss Evans, Now this is, cer¬ 
tainly, a situation of dependence and indignity in 
which Mrs. is placed. It is putting her, 

for the supply of her necessities, into the hands of 
his sister and his solicitor. But then, I must re¬ 
member the fact^ that Odell says, that at this time 
Mrs. Evans had abdicated the government of the 
family, in consequence of the offence which she 
had taken at some conduct of Mr. Evans, She had 
refused to carry on the family business. Some¬ 
body must take care of the house. If Mrs. Evans 
would not undertake it, perhaps Miss Evans was 
as proper as any body else. To be sure, if Mrs. 
Evans had at this time signified her desire to act 
as mistress of the house ; if she had remonstrated 
at this moment against this entire transfer of do¬ 
mestic authority, there would have been ground 
of complaint; but I think Mr,Evam, under the 
circumstances, had no reason to presume, that she 
would have done that under a state of separation, 
which she had refused to do, living in conjunction 
with him. Though I think it is a degradation 
under which she ought not to remain; yet I can¬ 
not help thinking that she has herself very, largely 
contributed to place herself upon that footing. 

It is charged, in the next place, that he deprived 
her of all pecuniary credit. I should be unwilling^ 
to remark, that, if proper supplies were furnished 
by the attention of Mr. Evans senior, and Mr./nc^- 
son, credit was not absolutely necessary. However, 
the proof of the fact is this; that Sir Herbert 

Mackm 
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Mac/cwortk, his banker, and Mr. Boehm, were forbid Evans it. 
to furnish her with money, as proved by Mr. Moore, _ 
without his written order. Now, I protest that a<JJWyi79o. 
I have never understood it to be a part of the pre¬ 
rogative of a wife, that she shall have a right to 
draw for what she likes upon the banker of her 
husband. The purse is her husband’sand it 
seems to me a matter of indiderence, in its owii 
nature, whether the supplies pass through the 
hands of Sir Herbert Mackworth^ or Mr. Jackson 
and Mr. Evans, It is necessary, undoubtedly, to 
supply her with money; but the mode of doing it 
by a banker, I suppose, is not absolutely necessary: 

I do not take it to be perfectly usual. He had 
indulged her before with an unlimited liberty of this 
kind, which, upon the separation, it is proved he 
withdrew. That under the present circumstances 
he should not leave her an unlimited power of 
draA^ing upon his banker, nobody could wonder. 

And as far as i 500 a year went, he professed, and 
gave every evidence of sincerity in those profes¬ 
sions, that he was ready to leave her that power. 

No proof, here again, is offered that Mrs. Evans ever 
requested any money of him. If a husband, upon 
request, refuses to furnish necessaries, either by 
himself or his Sgent, ^undoubtedly he is culpable; 
but if a wife does not think fit to make any request 
or demand, it is going too far to fix upon a hus¬ 
band cruelty, merely because he refuses one par¬ 
ticular mode of supplying her with money, and 
which mode he was never bound under any circum¬ 
stances to practise; but which in the present case, 
as far as it appears, he has never even been 
requested to conform to. The fact is, that finding 
her credit stopped at the banker’s she trusted, as 

well 
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well she might, to the kindness and liberality of 
her relations; and, without making any appUca- 
tion to her husband, as I see, avails herself, not 
very advisedly, of this as a circumstance on which 
to found a charge of cruelty. 

He is charged, in the next place, with refusing 
her the aid of medicine, and that, with that view, 
he sent Mr. Jacksoriy his attorney, to Mr. Paumiert 
to forbid him supplying her with medicines. 
They have bothdieen examined, and they differ in 
their evidence. Mr* Patmier says, ?te received 
ordersJrom Mr. Jackson. Mr. Jackson swears, he 
accidently met Mr. Paunder, who asked if he teas to 
attend her on Mr. Evan^s account ; that he declined 
giving any directions, as she had left the house ; that 
he never forbid any person from giving her credit, 
nor teas ever sent for that purpose by Mr. Evans ; 
nor did he, nor did Mr, Evans ever, to his knots)- 
ledge, forbid any person from giving her credit. 
Then, I am either to suppose that Mv.Paumier 
misunderstood Mr. Jackson, which might easily be, 
or that Mr. Jackson delivered those orders of his 
own head j for he does positively swear that he 
was never sent with any such orders from Mr. 
Evans ; and in order to affect Mr. Evans with this 
fact, he must be the orderer* Su^osing it to be 
fixed npon Mi. Evans, it might still remain, 
I think for consideration, how far the discharging 
of Mr. Pounder, who, for any thing that appears, 
was not particularly desired by this lady to attend 
her; how far the discharging of him merely from 
the obligation of attending on Mr. Evans* s account, 
is to be deemed an act of cruelty; more particu¬ 
larly where the husband knew, as he could not but 
know, that she was under circumstances, where 

she 
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she was sure to receive every assistance of that evamjii. 
kind from her relations. 1 do think, to call this 
a refusal of all necessary medical aid to a person >790. 
who was ill, does seem to me to be putting ijp<^ 
such a business no very fair colour. 

That a woman, under such circumstances as she 
now was placed, should not chuse to continue any 
longer in the house, is not to be wondered at. It 
was certainly a state of indignity. But, Mr. 

Jackson positively swears, that he ojffered no 
violence ; that he threatened none ; that he ^as not 
authorized to do either the one or the other; and 
that it was a matter of considerable surprise to him 
when she quitted the house. To me, however, I 
own, it would have been a matter of surprise, if 
she had continued there, considering the footing 
upon which she then was. Mrs. Thackeray swears, 
that she saw two or three letters from Mr.Jackson, 
intimating that Mrs, Evans must quit the houses or 
he would take steps that would be disagreeable. 

Now, taking it that Mt. Evans meant to have two 
houses, two separate establishments,—to have an 
establishment necessary for the wife, — to be sure 
a less house would be sufficient for her in coi^ 
sequence of this separation, and no just cause of 
complaint could arise, unless the house to which 
she was desired to withdraw was such an one as it 
was improper for the wife of Mr. Evans to inhabit $ 
for, 1 cannot but say, that a husband has a right to 
direct the removal of his own family. 

There is another matter, which has been made 
a pretty long subject of discussion in this case; a 
matter of trunks and boxes, which has been introu 
duced into the allegation, but not into the libel. 

One representation is given of it by Mr. Jackson ; 

another 
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evan*v. another by Mademoiselle BohilUer: and I think I 

__ do not pay any one individual any sort of compli- 

adju/y 1790. ment, when I say, that I shall take his deposition 
in preference to her's. 

• After all, there are, certainly, circumstances 
sufficiently hostile attending this separation. I 
wish it had been conducted with more care 5 — 
with more caution; —with more tenderness, on 
the part of Mr.JEmws; for care, caution, and ten¬ 
derness, would have been prudence. I must how¬ 
ever remember, that there were at this time 
declared hostilities subsisting;—great mutual ex¬ 
asperation. It was now become a contest of 
etiquette, of honour and spirit, on both sides. 
Nothing can be more clear to me, than that the 
husband meant to support his wife with sufficient 
liberality; — he had always done it; — for want 
of liberality is no where in the cause to be found 
imputable to him. However, the parties agreeing 
in substance, they disagree in terms; they disagree 
only in the nature of the security that was to be 
given for the allowance proposed. It is not my 
business to drop an opinion upon that subject; for, 
after what 1 have said, it will be sufficiently clear 
that it is not the business of this Court to approve 
at all of such separations. But, if I could with 
propriety for one moment abstract myself from the 
public situation which I am now in, and could 
stand in the situation of a private individual, and 
as the adviser of Mr. Evans, I should say, that the 
generous part would be the prudent part^n such a 
business; and that a conduct of that nature would 
be that conduct, under all the circumstances, 
which it was most adviseable to adopthowever, 
with that I have nothing to do. The spirits of the 

parties 
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parties are mutually irritated against each other; evams v. 
the treaty goes olf upoQ that ground; and the re- 
fusal to adopt a particular mode of securing the 
allowance is to be construed a denial of all neces¬ 
sary support, and to be made the foundation of an 
accusation of cruelty. 

The truth of the case, according to the impres¬ 
sion which the whole of it makes upon my mind, is 
this:—^Two persons many together; both of good 
moral characters, but with something of warmth, and 
sensibility, in each of their tempers} the husband 
is occasionally inattentive; the wife has a vivacity 
that sometimes offends and sometimes is offended ; 
something like unkindness is produced, and is then 
easily inflamed; the lady broods over petty resent¬ 
ments, which are anxiously fed by the busy whispers 
of humble confidantes ^ her complaints, aggravated 
‘by their reports, are carried to her relations, and 
meet perhaps with a facility of reception, from 
their honest, but well-intentioned, minds. A state 
of mutual irritation increases; something like in¬ 
civility is continually practising; and, where it is 
not practised, it is continually suspected; every 
word, every act, every look, has a meaning attached 
to it; it becomes a contest of spirit, in form, be¬ 
tween two persons eager to take, and not absolutely 
backward to give, mutual offence ; at last the hus¬ 
band breaks up the family connection, and breaks 
it up with circumstances sufficiently expressive of 
disgust: treaties are attempted, and they miscarry, 
as they might be expected to do, in the hands of 
persons strongly disaffected towards each other; 
and then, for the very first time, as Dr. Arwo/d has ob¬ 
served, a suit of cruelty is thought of; a libel is given 
in, black with criminating matter; recrimination 
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SiltV' ^Jomes from the other side j accusations rain heavy 
* and thick on all sides, till^dl is involved in gloom, 
ad Jubf i;9o. the parties lose total sight of each other’s real 
character, and of the truth of every one fact which 
is involved in the cause. 

Out of this state of darkness and error it will 
not be easy for them to find their way. It were 
much to be wished that they could find it back 
again to domestic peace and happiness. Mr. 
Evans has received a complete vindication of his 
character. Standing upon that ground, I trust he 
will act prudently and generously; for generosity 
is prudence in such circumstances. He will do 
well to remember, that the person he contends with 
is one over whom victory is painful; that she is 
one to whom he is bound by every tie that can 
fasten the heart of one human being to another; 
die is the partner of his bed!—the mother of his 
o£lpring! And, if mistakes have been committed, 
and grievous mistakes have been committed, most 
certainly, in this suit, she is still that person whose 
mistakes he is bound to cover, not only from his 
own notice, but, as far as he can, from that of every 
other person in the world. 

Mrs. Evans has likewise something to forget; 
mistakes have been made to her disadvantage too 
in this business: she, I say, has something to forget. 
And I hope she has not to learn, that the dignity 
of a wife cannot be violated by submission to a 
husband. 

It would be happy indeed, if, by a mutual sacri¬ 
fice of resentments, peace could possibly be re^ 
established. It requires, indeed, great efforts of 
generosity, great exertimis of prudence, on their 
own part, and on the part of those who are con¬ 
nected 
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ilected with them. If this cannot be done; if the evans v. 
breach is too far widened ever to be closed, Mrs. , 

JEvans must find her way to relief; for, she must 
not continue upon her present footing, no, net for 
a moment: she must call in the intervention of 
prudent and respectable friends; and, if that is 
ineffectual, she must apply to the Court, under the 
guidance of her counsel, or other persons by whom 
the matrimonial law of this kingdom is under¬ 
stood. 

But, in taking this review, I rather digress from 
my province in giving advice • my province is 
merely to give judgment; to pronounce upon what 
I take to be the result of the facts laid before me. 
Considering, then, all those facts with the most 
conscientious care, and With the most conscientious 
application of* my understanding to their result, I 
am of opinion, that Mr. Evans is exculpated from 
the charge of unmanly and unlawful cruelty. I 
therefore pronounce, that Mrs. Evans ha^ failed in 
the proof of her libeU and dismiss Mr. Evans from 
all further observance of justice in this behalf. 


K 
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Divorce,—by 
reason of adul> 
tery, on the part 
of the wife—how 
effected —by de- 
lay in instituting 
proceedings—by 
nlleged condona- 
tion, &c.—Ulti¬ 
mately granted. 


LADY FERRERS u. LORD FERRERS. 

was a question on the admissibility of a 
libel in #cause of divorce, instituted by the 
wife against the husband, by reason of adultery, 
on objections which are stated in the observations 
of the Court 

Judgment. 

Sir WiUiam Scott ,—The question before the 
Court arises on the admissibility of a libel, given 
in on the part of Lady Ferrers against her hus¬ 
band the Earl of Ferrers^ in a suit of separation, 
by reason of adultery. The adverse Counsel have 
t^en particular objections to separate articles, and 
also a general objection applicable to the whole. 
The Counsel, in support of the allegation, have 
given up the latter part of the fourth article, plead¬ 
ing a letter from Lord Ferrers, and the subse¬ 
quent article exhibiting the letter,—the exhibit it¬ 
self being in so mutilated and imperfect a state, 
as not to correspond with the recitement of it. 

In objection to the sixth and ninth articles, 
which plead specific acts of adultery, prior to a 
connection which took place between them in 1784, 
it is said, that adultery should, at the utmost, in 
such a case, be pleaded generally j for the elfect 
of condonation extinguishes the right of com¬ 
plaint, except for subsequent acts,—But Dr. Bever 
has very fully explained the effect of condonation 
by matrimonial intercourse*.—It is a conditional 

« 

^ On the sMne principle, reconciliation was pleadable, to a 
charge of elopement and adultery in bar of dower. Lady 
Poms V, Herbert. Dyers Rep, fol. 105 . 

6 for- 
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forgiveness, which does not tako away the right ferm*!*. 
of complaint, in case of a continuation of adultery, _ 

which operates as a reviver of former acts. The 
objection appears to be founded on a supposition, 
that the facts of adultery, pleaded sub^uent to the 
condonation, would not be proved; Wwhich case 
the proof of those facts, previous to the forgive¬ 
ness, could not weigh.—But in debating an alle¬ 
gation, the facts laid are always supposed to be 
true. It was said, by Dr. NickoU, that it resem¬ 
bled the case of Bowes and Strathmore*, where facts 
of adultery, previous to cohabitation, were not 
permitted to be pleaded. But there is an obvious 
distinction between the two cases, and in this re¬ 
spect,—that the husband there was not aggrieved, 
and the fact alleged against Lady Strathmore, if 
true, could be no injury to him. But is that the 
case here ? In respect to any expence, which may 
be occasioned by it, in taking out a commission 
for the examination of witnesses in Prance, the 
Court i#bst undoubtedly guard against unneces¬ 
sary cliarges, but ail circumstances must be fully 
stated, and the Court is bound to admit them to 
proof. To say there is sufficient evidence without 
it, is saying nothing,—for you cannot uairow the 
adverse case in that way. 

The seventh and eighth articles plead and ex¬ 
hibit a letter from Mrs. Nicholas, sister to Miss 
Munday, which is said to be a clear admission of 
her guilt by her nearest relation. It is objected, 
that if Mrs. Nicholas is not examined it is no evi¬ 
dence, and if she is, it is unnecessary. The first 
objection is well founded,—it is “ res inter alios 
acta** The admission of Miss Munday* s guilt by 

* 3d March 1789, Deleg. 

K 2 her 
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lier sister, cannot affect Lord Ferrers, even if on 

- oath, which it is not. I therefore reject that ar- 

‘•'® exhibit. 

The latter part of the fifteenth article pleads, 
that Lady^prer^ has been seen by Kirby, Jones, 
and othersS^ind their declarations, “ that she is not 
“ the person who cohabited with Lord Ferrers at 
“ their respective lodging-houses/^—But this is no 
evidence. They must be produced, or their unau¬ 
thenticated declarations will be nugatory. This 
article must be reformed therefore by pleading, 
“ that they are satisfied on their consciences, and 
** verily believe, she is not the same person,” and 
on this they must be produced and examined. 

The general objection is to the acquiescence of* 
Lady Ferrers, from the year 1780, which is said 
to amount to condonation. It is contended, also, 
that she is barred by length of time ; and that if 
a suit of this description was to come before the 
House of Lords, or before a jury, they would not 
sustain it. It is not my business to Wvert to 
what would be the conduct of the House of Lords, 
or of a court of common law. The House of' 
Lords do not sit merely in a judicial capacity, tied 
down by certain rules, but as a legislative body, 
which has full power to act according to its owm 
wisdom; so that their proceedings are not to be 
considered as mer^ forensic acts, but as acts of 
the legislature: — nor will the action at law, which 
is instituted, diverso intuitu, for the recovery of 
damages, appfy to proceedings of this nature. It 
is not brought against the same person, but against 
the adulterer, for the injury sustained ; and where 
the husband has not felt the injuiy, no damages, 
or, at least, nominal damages only, will be given. 

But 
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But in this Court it is not 'the measure of the 
injury which is to undergo consideration, but 
whether the party plaintift' is entitled to a separa¬ 
tion or not ? So that the courts of common law 
do not afford any conclusive fule whi^ should bind 
this Court in a question of this kind. 

The case of Boteler v, Boteler* has been men¬ 
tioned ; but I see a material distinction in that 
case. An application was there made to the Court 
in favour of Mrs. Boteler, who had brought a suit 
against her husband for separation. Witnesses 
nad been examined, and publication had passed. 
The suit then lay dormant for seven or eight years, 
during which time the original depositions were 
by some accident lost, and application was made to 
the Court to hear the cause on attested copies. 

he Court adverted to the special circumstances 
of the case, and placed the question on this ground, 
whether Mrs. Boteler was entitled to any special 
indulgence? and so placing it, thought that she 
was not, and tlierefore dismissed the suit. But if 
the original depositions had been existing, there 
is little doubt but that the Judge would have pro¬ 
ceeded to hear the cause. 

In t^ie case of Cibber v. Cibber i, there was an 
active concurrence in the husband to the guilt of 
the wife,—a state of fact very different from a 
forbearance in bringing the suit, which may not 
only be excusable, but meritorious, in hopes of 
reconciliation; and, as was observed, there is a 
great difference between the husband and wife on 
this point. The husband may, by his authority, 

* Consist. Commenced in 1775, went on to 1777, su^ndcd, 

till ms. 

f Consist. 1739. 

K 3 
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Ferrers. 


nth JVov.]78s. 


command 
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Fe»]SR 9 V. 
Ffi&BSRS. 


11th ATov. 1768. 
SthA^arc/ti79l. 


* 5anf/<ri,hh, X, 

desp. 3. § 9- 
Lex Julia Dig. 
lib. 48. tit. 
beet. 29. p. 6. 


command the adherence and obedience of the wife; 
whereas the woman, in case of elopement and cri¬ 
minality of the husband, must adopt some other 
mode than that of compulsion. The case of Harris 
V. Ball *, al^ stood on a diiferent ground. That 
was a case or impotency, pleading a species of de¬ 
fect not capable of proof. The circumstance of 
time was also an ingredient, but not the leading 
one in the case, that libel being dismissed as fela 
de se upon the other ground. No case has been 
cited to shew that lapse of time alone is a sufficient 
barf. It is impossible for me to say that this suit 

might 


* Arches, 1788. 

f So in Dodwell v. Dodwell, 13th/««<• 1780, the only act 
of adulterj' pleaded was in 1782, and it was objected that acts 
of adultery could not be given in evidence to obtain a divorce after 
five years. But the Court over-ruled tlie objection, observing— 
That the objection as to time could not be maintained, as there ivas 
no limitation in suits of this nature. There had been a rule of 
the Canon Law adulter accusari non potest post quinquennium ” 
but that has been field to apply to criminal and not to civil 
suits *. It appears, indeed, from Dr. Bettesworth'% notes, to 
have been doubted at one time in civil suits. In the case of 
Mules. MuUy 1710, before the Delegates, it was strongly con¬ 
tended that evidence to facts of adultery, which had passed more 
than six years, could not be read, but the objection was over¬ 
ruled, and the law is now settled otherwise.—Over-ruled. 

In D'Aguilar v. D'Aguilar, 5th November 1793, the libel 
pleaded acts of cruelty in 1773; and an objection being 
taken to the libel on the ground of time. The Court ob¬ 
served—^Tliis is a suit brought by Lady D'Aguilar agaiust the 
Baron, the parties being Jews, and married according to the 
Jewish rites: But the Court is under the same obligation to 
interfere and grant aid on violation of any duty arising out of 
such marriage, as well as any other. An objection is taken 
to the libel, that the fects are very ancient, and tliat they had been 
buried in silence for many years, and that it would be proper to 

exclude 
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might have been brought before, consistently with *'* 

prudence; and I will not lay it down as a rule, 

that a woman, not bringing her complaint imme- J’®** 

diately on the discovery, shall be afterwards barred 

from laying her case before the Court 

This cause went on, and was ultimately termi¬ 
nated 5th March 1791, by the judgment of the 
Court pronouncing for the divorce, as prayed on 
the part of Lady Ferrers^ 


exclude such complaint, by analogy to the statute of limita¬ 
tion. There might be more force in the objection, if it was 
not taken off by the subsequent conduct of the parties. If the 
wife had lived in the society of her husband, it might be im¬ 
proper to take notice of a complaint of such ancient date: 
But it appears that she was obliged to leave him, and lived 
• separate till 1792. The effect of that separation, though not 
regular and formal, or under the authority of the Court, rebuts 
the inference of acquiescehce, and affords a ground of presump¬ 
tion that her life had been rendered uncomfortable, and that she 
had been obliged to seek an asylum with lier friends.—But there 
had been a condonation by a reconciliation in 1792—and it is 
said, that though tins might be taken away by subsequent facts, 
they must not be slender facts, but such as would be sufficient 
to found a sentence. This is the true nile. But 1 think the 
facts pleaded are such as might avail substantively, and there¬ 
fore that they may revive the ancient facts.—Libel admitted. 

In Mordaunt v. Mordauntf Ist June 1794.—On restitution of 
conjugal rights.—^The libel pleaded the marriage 27th February 
1759 ; desertion of husband in Jpril J 759 : that he left Ireland 
and came to England, where he remained concealed from the 
wife till he was lately discovered, when being required to receive 
his wife, he refused.—On objection to pleading desertion at such 
a distance of time, the Court said,—^It knew of no limitation 
of time: There was none imposed by statute, or by any rule which 
the Court had laid down for itself. It was not in its power to 
refuse relief on that ground.—Libel admitted. 
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3d Feb. 1790. 

Marriage in the 
parish church, or 
some public 
chapel, required 
by 26 G. 3. 
c. 3:J. P. 1. 
Excejttion, as to 
the chapel of a 
Foreign Embas¬ 
sador, between 
foreirners, not 
being of the 
Embassador’s 
country, not 
admitted. 


PERTREIS TONDEAR, 

FALSELY CALLING HERSELF PERTREIS. 

^HIS was a cause of nullity of marriage; on the 
ground, that it was not celebrated in the parish 
churchy or in a place where marriages had been 
usually solemnized, according to the provisions of 
the marriage act; the marriage having been cele¬ 
brated in the chapel of the Bavarian Embassador, 
without banns or licence, and between persons not 
being of the Embassador’s household, nor of his 
Country. 


In support of the marriage, it was argued, that 
there was nothing in the libel to shew that the 
marriage was invalid : that when an attempt is 
made to dissolve a marriage, it ought to appear on 
the face of the libel, that it could not be valid: that it 
was notsufficiently pleaded, that there was no special 
licence, but only that the marriage was had without 
“ banns, and without licence from persons having 
“ authority.” A chapel of an Embassador is to be 
considered as part of the country to which the 
Embassador belongs j and, in that chaiactcr, is ex¬ 
cepted, under the clause of the marriage act, which 
relates to foreign marriages. A marriage between 
English persons celebrated in the Embassador’s 
chapel in a foreign country, where the parties might 
be only in transitu, and not domiciled, would be 
held to be good. It is not contended, that two 
English subjects could marry in an Embassador’s 

chapel 
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chapel here, since they must conform to the law 
of JEngland; but, in this case, the man is a 
foreigner, living in the house of the Spanish Em¬ 
bassador ; and the woman appears also from her 
name to be a foreigner, and it is not shewn that 
she was domiciled in England, 

In reply, it was said, that the form of pleading, 
as to the licence, included the licence of the 
Archbishop; and, on the general law applicable 
to such a case, reference was made to a former 
precedent of Jleinel v, Fierville *, in which a 
marriage was solemnized in the Venetian Em- 
bassador^s chapel, without consent, one of the 
parties being a minor. In that case the Court 
gave sentence interlocutory, rejecting the formal 
sentence porrected, and pronounced the mar- 
triage invalid, on the ground that it was cele¬ 
brated in a place where banns had not usually 
been published, 

Judgment. 

Sir William Scott .—This is a suit for nullity of 
marriage, brought by Pertreis against a person call¬ 
ing herself Per but whose real name is charged 

to be Tondear, under the alleged invalidity of their 
marriage. The libel states that clause in the act 
of parliament, whereby all marriages celebrated 
in any place, unless where banns are usually pub¬ 
lished, shall be null and void. The second article 
pleads, that the marriage was celebrated in the 
chapel of the Bavarian Embassador, where banns 
of matrimony are not usually published, and 
without banns or licence. It has been said, that a 

* Consist. 1783. 

sentence 
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PKRTRKXS V, 

Tomoear. 
3<1 j^eb. 1790. 


sentence of nullity is an unfavourable one, and 
discretionary on the part of the Court, and that 
the Court, if it be discretionary to grant or not, 
would naturally decline it. But it is not my 
opinion, that this Court has any such discretion on 
this subject. Every person interested, who thinks 
there is a legal defect, may apply, and has a right to 
a declaratory sentence, if his application is veil 
founded. It may be necessary, for the conve¬ 
nience and happiness of families, and of the 
public likewise, that the real character of these 
domestic connections should be ascertained and 
known. An observation has been made, that the cita¬ 
tion suggests minority, which is not pursued in the 
libel.—But the party having abandoned that plea, 
and not proceeding on the double ground, as in 
Heifiel v. Fierville, whether she was a minor or 
not at the time of celebration, is not material. 

The next objection is, that the marriage is 
stated to have been had without banns or licence, 
but without negativing that it might be by special 
licence. But the words “ without licence ” are suffi¬ 
cient, and will comprehend every kind of licence; 
and in Heine! v. Fierville it was pleaded in the 
same manner. 

The principal objection, however, is, that this 
act of parliament will not operate under the 
circumstances of the case; for that the House 
and Chapel is to be considered as the Country 
of the Person residing there, to which our 
law will not extend. But the authority of 
the case, which has been cited, sufficiently de¬ 
cides this question, so as to oblige me to admit 
this libel. The party who proceeds was in the 
suit of the Spanish Embassador, and not of the 

Bavarian ; 
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Bavarian; and the other party, though she has 
the name of a foreigner, is not described as being . 
of any Embassador’s family, and has been resident 
in this country four months, which is much more 
than is necessary to constitute a matrimonial 
domicile in England^ inasmuch as one month is 
sufficient for that under the act of parliament. 
Supposing the case, therefore, to be assimilated to 
that of a marriage abroad between persons of a 
different country, it is difficult to bring this 
marriage within the exception^ as this woman is 
not described as domiciled in the family of 
the Embassador. Taking the privilege to exist 
in Embassador’s chapels (which perhaps has not 
been formally decided), I may still deem it a fit 
subject of consideration, whether such a privilege 
can protect a marriage where neither party, as far 
as appears at present, is of the Country of the 
Embassador, and where one of them has acquired 
a matrimonial domicile in this country, and where 
it is not shewn that she had been living in a house 
entitled to privilege during her residence in England, 
On these grounds I shall admit the libel. The matter 
may receive further illustration of facts, which may 
entitle it to further consideration. 

This cause stood on assignations to prove, till 
Sd April 1792, when it appears that nothing fur¬ 
ther was prayed, and it is presumed that the 
cause was discontinued. 


Pehtrei* V. 
Tonoxar. 


adre&. 1790. 
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6th May 1790. 

Felanims acts^ 
on what princt' 
pies admitted, 
and under what 
limitation al¬ 
lowed to be 
pleaded in the 
Ecclesiastical 
Comte. 


NASH r. NASH. 


^HIS was a cause of divorce by reason of adul¬ 
tery, brought by the husband against the wife* 
The parties had separated by agreement. The 
libel charged the woman with cohabiting in an 
adulterous intercourse, and also pleaded a pretended 
marriage with the adulterer; and exhibited a copy 
of the entry of such marriage.. It was objected 
that this marriage being bigamy^ and b. felonious acU 
could not be pleaded in the Ecclesiastical Courts^ 

Judgment. 

Sir William Scott .—In this libel, given in a 
case of adultery, an objection has been taken to 
an article which pleads a marriage between the 
party accused of adultery, and a certain person 
with whom she is pleaded to cohabit in an adul¬ 
terous intercourse, under the assumed character 
of wife, and to have so done for| a considerable 
time; and it is said, that the crime of bigamy, 
being a felony, is improper to be pleaded before 
an Ecclesiastical Tribunal, where it is not triable j 
and many good cases have been cited by Dr. Law- 
rence tending to shew that this Court cannot in¬ 
quire criminally into cases, where it could other- 
wise inquire, il’ not cognizable at common law. 

Certainly 



CONSISTORY COURT OF LONIX)N. 


141 


Certainly tbis Court cannot inquire into a felony Nash v. Nash. 
directly, even where a clergyman is sued/Ae 
pose of deprivation*. And in a late determination 
of Cummins v. Afayot, the allegation, which was ex¬ 
ceptive to witnesses, a species of plea upon which 
the Court always entertains some jealousy, charged 
a witness with felony in direct terms, and was pro¬ 
perly on that ground rejected. But it is very 
frequent, and has so occurred in the course of 
practice, to admit a fact in itself criminal to be 
pleaded, as a necessary fact of the evidence in a 
civil suit. Such is the case in causes of nullity 
of marriage by reason of a former marriage. 

There was also a late case in the Arches, where 
the parties were married, and signed the entry of 
marriage by fictitious names, which it is felony to 
dot; yet that consideration was held not to bar the 
right of the party to proceed to a sentence of nullity 
in a civil suit, though it would, equally with the pre¬ 
sent case, have subjected the party to a prosecution 


*12 Jam. 1 .—“ Searle bad been tried at common law and 
found guilty of manslaughter, whereupon he was questioned to 
deprivation before Doctor Bird, Judge of the Court of Audience, 
when he desired to be admitted to his defence, that he was not 
guilty, contrary to the verdict. Dr. Bird came to me for direction, 
and we agreed, that felony or other capital crimes were not ex¬ 
aminable in the Ecclesiastical Courts; no, not for purposes that 
were examinable there, as in this case of deprivation; and there¬ 
fore they may not originally examine such a crime to prove a man 
criminous, much less, when he is so proved in the proper Court, 
impeach the sentence in the proper Court. But they may build a 
sentence of deprivation upon such a conviction, and they are bound 
by it.” Hob. p. 121.—In the case of Bromley v. Bromley, Dele¬ 
gates, 1794. This form of pleading the conviction was adopted in 
proceedings for divorce by reason of sodoraitical practices, of 
which the husband had been convicted, 
t Prerog, 28th April 1790. 

4; 26G. 2. C.33. s. 1C. 

by 
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6th May 17190. 


16 th JVoi', 179 S. 


by statute for the felony. There was another cage 
of a person who had been guilty of altering a 
licence, which would have amounted to the crime 
of forgery. The marriage, in the present case, 
though amounting, if criminally prosecuted, to 
what the law describes as felony, will afford a strong 
presumption, and go in corroboration of the other 
evidence that may be offered as to the charge of 
adultery; for, if the parties have gone so far aS 
to perform the ceremony of marriage in a church, 
and they have since lived together ostensibly as 
man and wife, that fact, so assisted by the subse¬ 
quent cohabitation, is strong presumptive evidence 
of an adulterous intercourse, and will fix it. It 
is, therefore, proper to be pleaded. As to the 
length of time which has elapsed without the hus¬ 
band having brought his suit, thati undoubtedly, 
comes under another consideration of the Court; 
but there is, as has been rightly observed, no legal 
limitation, and there may be reasons of discretion 
which may make him so far passive :—that has never 
been held to amount to a condonation ; — which 
is effected by the return of the parties to live with 
each other; nor has a separation by articles or 
agreement ever been considered as a bar to a suit 
of this kind *. Another objection has been made 

to 

* Beeby v. Beeby .—In this case, being a cause of divorce by reason 
of the adultery of the wife, it was objected that the libel shewed that 
the parties had lived in a state of separation, and that it was not 
competent to the husband to bring a suit of divorce, as he would 
not at common law be allowed to bring an action for dam^es. 
But the Court observed,—^That separation is not considered by the 
Ecclesiastical Court as a bar to divorce for adultery, either previous 
or subsequent to the act alleged. It was not an answer to such 
a charge, even in cases of malicious desertion. But in cases of 
voluntary separation, it would be more unreasonable that the 

wife 
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to one of the articles, for want of sufficient specifi¬ 
cation in point of time,—^it pleading “ that some 
time in the course of the year — but, taken 
with the cohabitation which follows, I think it is 
admissible. If it shall be proved that the parties 
were married together, and lived in a state, of 
habitual cohabitation, it is, in a case so composed, 
an averment sufficiently distinct, under the latitude 
which such circumstances give to a case of such a 
nature. * 


wife should be at liberty to impose a spurious issue on the bus- 
band. The Ecclesiastical Court (a) does not look on articles 
of separation with a favourable eye ; but they are not held so 
odious as to be considered a bar to the charges of adultery. 

In the case of Woodcock v. Woodcock, the act of adultery 
alleged, was committed during separation. 

(a) See the principles of the Courts of Common Law and of Equity on articles 
of separation, St. John v. St. John, ii Vesey, p. $36. Beard v. tVehh, 3 Bos. 
& Pul. p. 93. JiTardutU v. Suttmi, 8 T. R. p. 545. 
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* Affirmed on 
appeal, 

97 th Jan. 1791 . 


5th Dec. 1 eo I, 
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FORSTERFORSTER. 


6th J3ec. 1790 . 

Recrimination, 
in a suit of di¬ 
vorce l;y reason 
of adultery, 
alleged in bar, 
sec.—Party dis* 
intssed. 


^HIS was a case of divorce, brought by the hus¬ 
band against the wife, by reason of adultery, 
in which recrimination, as pleaded in bai* of the 
relief prayed by the husband, was much discussed 
in the observations of tlie Court. 


Judgment. 

Sir William Scott —This is a very melancholy 
case, arising on a prosecution brought by the hus¬ 
band against the wife to be relieved from the obliga¬ 
tion of cohabiting with her, by reason of her 
adultery. 

The libel states the marriage between the parties 
in Jamaica^ which is confessed, so that nothing arises 
on that part of the case.—For near ten years after, 
she had behaved in the most exemplary manner, 
fulfilling the duties of a wife and mother in a way 
that defied all reproach.—It is with great concern 
the Court sees a defection from virtue, which it must 
admit to be proved.—The libel charges facts of 
adultery, and states the history of a criminal con¬ 
nexion, commenced at Lisle in I 787 :—Witnesses 
have been examined, and it is, I repeat, with con¬ 
siderable concern that I am compelled to say, there 
is no doubt of the fact being proved by which the 
charge is supported.—The proof principally arises 
from the evidence of Sarah Walker^ who was in 
attendance upon her at Lisle^ and afterwards in 
England, and was privy to most of the transactions. 
It is proved by her in a manner to exclude all rea¬ 
sonable doubt, that there was an intimacy of an 

extra- 
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extraordinary nature between her mistress and a fobster v. 
Mr. Mussell, that commenced at Lisle. — This 
witness is produced on both sides, and therefore Dec. 1790 . 
not subject to impeachment from either. She 
proves a correspondence by letters from Canter- 
• bury^ and a private meeting between the parties at 
Egham at night,clandestinely, an d without the know¬ 
ledge of the husband. An elopement takes place, and 
they are traced to different places in this town—rpar- 
ticularly to the White Bear in Piccadilly —which is 
corroborated by Purser, the maid there, who knew 
personally, and proves his cohabiting there, 
at that time, with a female answering the descrip¬ 
tion of Mrs. Forster. There are acknowledgments 
of the guilty connexion expressed in letters of her 
own writing, which are exhibited.—There is a 
verdict giving only a shilling damages, but which 
certainly affirms the proof of the fact by giving 
any damage at all. In short, there is a combina¬ 
tion of proofs, which would make it a mere waste 
of time to observe minutely and particularly upon 
them. 

The defence set up consists, first, of a denial of 
the facts, upon which it is unnecessary, after what 
I have just observed, to make a single remark-^, 
secondly, a species of justification arising from the 
similar misconduct of the husband, which certainly 
is not at all inconsistent with the plea of denial ; 
for it is fairly open to the party to say in the same 
breath, “ I have not committed adultery; hut if I 
** have, you have barred yourself from the •temedy 
“ you pray, by your own. misconduct of the same 
“ species, for though adultery cannot be justified 
“ in itself, it may he legally justified against you, by 
“ the proqf that you have produced the evil of which 

L “ you 
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“you pretend to complain** — A third plea of 
defence offered, but with less effect, is, that his 
treatment of his wife was, as it really appears 
to have been, marked with unkindness and dis¬ 
affection. I say mth less effect, because if the 
course of unkindness was such as the law would, 
notice, the remedy is not that to which she has 
unhappily resorted, but an application to this 
Court for the protection of a separation by reason 
of cruelty: And if the ill treatment is not of that 
gross kind, against which the law would relieve in 
this form, still she is not to find her remedy in the 
contamination of her own mind and person, but 
in the purity of her own conduct, and in a digni¬ 
fied submission to an undeserved affliction. At 
the same time, though such a plea has no absolute 
effect, it has a very proper relative effect, where 
infidelity, on the part of the husband, is likewise. 
charged; because it adds greatly to the probabi¬ 
lity that such a charge is well founded,>4f it appears 
that his affections were visibly estranged from his 
wife, and therefore more likely to be diverted to 
other less worthy objects. A fourth defence is, 
that he has connived at, encours^ed, and promoted 
his own dishonour y for, in that case, the general 
rule of law comes in, that volenti non Jit iiyuria, 
no injury has been done, and therefore there is 
nothing to redress. 

Having dismissed the first ground of defence, 
the denial of the fact, I proceed to the second, 
founded on an asserted principle of law, which 
withholds from a guilty husband the remedy 
against a guilty wife. Something has been said 
as if this ought not to be the law; With that 
question 1 have nothing to do \ for I must take 

the 
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tlie law as it is, and I shall therefore content Forster v. 

FORSTfR* 

myself upon tliat matter with observing, that 
it appears a good moral and social doctrine, badst. ) 79 o. 
which I have not the inclination, if I had the 
power, to innovate. It is unquestionably the rule 
of this Court. The principle is found in the 
Roman law:—“ Viro atque uxore irwicem accusan* 

“ tibuSy causam repudii dedime utrumque pronuTu 
“ tiatum est: Id ita accipi debet, ut ed lege, quam 
** ambo contempserunt, neuter vindicetur: paria 
“ enim delicta mutud pensatione dissolvuntur” * 

“ Judex adulteri ante oculos habere debet et tnquu 
“ rere, an maritus pudke vivens, muUeri quoque 
“ bonos mores cokndi auctor fuerit Periniquum 
** enim videtur esse ut pudicitiam vir ab uxore exU 
“ gat, quam ipse non exhibeatP\ 

It could not be applied directly, in That system 
of law, to the immediate subject of divorce, because 
divorce being a matter altogether within the au¬ 
thority of th^ husband himself to dismiss his wife, 
the magistrate could have no power to apply any 
such principle to that transaction. But if the 
wife applied for dower, of which the magistrate 
had the cognizance, and the husband pleaded her 
adultery in bar of her demand, she had a right 
to object to the husband his own adulteries in 
bar of that objection. The magistrate then ap¬ 
plied those principles which, expressed in the ge¬ 
neral terms in which they appear, must have 
governed the case of divorce itself, if the magis¬ 
trate had possessed a jurisdiction that reached to 
that subject: For there is nothing that saves that 
subject from the reach of that principle of com¬ 
pensation, but that the subject itself is out of the 
reach of the magistrate. The canon law, therefore, 

* Dig. 24. 3. 39. rDigrieTsTIsTI 

L 2 which 
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which attributed to the Ecclesiastical Magistrate 
the jurisdiction of divorce, carried this principle* 
along with it for the exercise of his authority. 

It appears from Gpberfs Jus Ckmonkum t, that 
this rule of compensatio criminum was not re¬ 
ceived in France If but it is undoubtedly received 
in England; and in the case of Lord and Lady 
Leicesterf in 1737 j was unanimously recognized by 
all the Delegates, as the standard canon law of 
this country in all cases of divorce; and so in 
all other cases. Where a wife is prosecuted 
criminally for adultery, not for divorce, but ad 
puhlkam vindictan% it can not be pleaded; for 
there the public, and not the husband, is the 
injured party, and it can be no excuse for the wife’s 
breach of the good order of society, that her hus¬ 
band had done so before her, whatever it might 
be in a mere civil prosecution instituted by him. 
self §. Taking the law, therefore, to be clear, I 
have only to examine how far the evidence sup¬ 
ports the charge of the husband’s criminality, with 
the satisfaction of knowing, that if it 'does, I am 
relieved from the necessity of inquiring minutely 
into the other pleas of defence. 

This proof arises from the testimony of several 
women. First, who says, That about nine 

years ago, she went to live with Mr. and Mrs. 

Forster, and that, in the morning of the third day 
“ after her arrival at their house at Egham, she 

*X. 5. 16. 7. fP. 121.§4. 

% ThiR may be connected with the principle in the French law,^ 
“ thst adultery, committed by the husband, is not a ground of' 
“ divorce or separation on the part of the wife.” Fothier. vol. a, 
p. 177. 

§ So under the Lex Julia “ Quae res potest et virum damnare,' 
non rem ob eompensationem mutui criminis inter utrosque com- 
municare. Dig. L. 48. Tit. 5.13. § 5. 


“ went 
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“ 'ment into a room, up one pair of stairs, to open 
the ^windows, supposing it was a spare room, and 
** seeing the window curtains down, she drew them 
** up, and proceeded to a bed in the room, and drew 
“ back the curtains, and was then surprised at seeing 
“ her master awake in bed; that he then irnme- 
“ diately put his arm out of bed, and laid hold of 
“ her arm, and said something she does not now 
“ recollect,, and looked her in the face, on which she 
“ begged his pardon, being flurried, and hnme- 
diately left the room: That Mrs. Forster had not 
** then arrived from Southampton, and that soon 
“ after Chiistmas, she Was directed by Mrs. Forster 
“ to go to clean a house at Englcfield Green, where 
“ they of terwards resided, which she did. It wa.i a 
“ ready furnished house, but no person then resident 
in it, and Mrs. Forster said, Mr. Forster said she 
must go there, and she went and slept there aJme 
about a fortnight; and about three o'clock in 
the afternoon of a Sunday, during that time, Mr. 
“ Forster came to the house alone, and the deponent 
** went over the house with him, taking an account of 
the furniture; and that, in the last room they went 
into, no other person being in the said room, he 
“ tempted her, and said to Iter, ‘ Did not you come . 
“ into the world for the use of men F and she said 
“ to him, ‘ It was a sm; that he had a wife ; that she 
“ was a poor girl, and what would become of her F 
“ That he said, ‘ What is matrimony ? a man with a 
“ black gown preaching before you, that is nothing ; 

“ that he wondered such a girl could withstand such 
“ temptations / and said, ‘ I hope you will consider 
“ of it* To which she said, * I hope you will.* 

“ And he then left her: That about a week after^ 

“ wardjs 9 he returned to Egham House, and about 

h 3 *\five 
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*^Jive days afterwards, he came into his dressing* 

“ room, where she was cleaning the stove, and as she 
“ was going out of the room, he laid hold of her, and 
“said, * Have you considered?* To which she replied, 

‘ Sir, if I have not considered, I hope you have,* 
“ and immediately left him. And afterwards, on the 
“ same day, up stairs, he asked her if she had no 
“ victuals in the house, and gave her two half' 
“ guineas / and the witness being asked, agreeably 
“ to the contents oj the allegation, whether he had 
“ carnal knowledge of her? says, she is ready to 
“ answer every thing fair, but such questions as that 
“ she does not choose to answer*' 

Taking the witness to have spoken true, it is a 
decisive proof of corrupt inclinations and en¬ 
deavours on the part oiMx,Forster; and I see in it 
enough to induce me to infer, that there was no 
absolute want of corrupt inclination in her, and 
moral conviction would not hesitate to draw the 
conclusion, however legal reasoning might be 
compelled to pause. 

The same witness goes on to say, “ that about 
six years ago, she being then a married woman, 
“ with a child in her arms, met Mr, Forster, and told 
“ him, on his noticing her, that she heard he wanted 
“ somebody to clean the house, and she should be 
“ glad to come and do his work ; and he appointed 
“ her atfour o*clock the next day, when she went, 
“ and accompanied him to the different rooms, where 
“ he told her to follow him, and said he would lell 
“ her xvhat she should do, and he turned down the 
“ bed-cloaths, and desired her to mind all the beds, 
and particularly in the yellow room, where he gave 
“ her' half 'a guinea!* And the witness being again 
asked, ** whether he hadnotthen^and frequently,carnal 

5 knowledge 
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knowledge qf her ? replied as before, “ that she 
does not choose to answer** He asked her, if 
** she could recommend him to any body, she says she 
“ could not** 

Thus stands the evidence of this witness, lead¬ 
ing to a conclusion, which every man’s private con¬ 
viction must draw, even if it presented itself 
singly; but it derives confirmation strong, from 
proofs furnished by other females, on whom 
similar attempts have been made in a course of 
conduct familiar and habitual in this person. 

Ann Slark, who is a nursery maid, says, “ that 
about nine years ago, the family, who were all 
at Bath, went out, hut Mr. Forster would not 
** go with them, and he did not\ but the witness 
** being in the act of warming his bed at night, he came 
^*from an a^oining room undressed and in his shirt, 
“ and said he would kiss her, on which she screamed 
“ out and ran away** An attempt certainly of great 
indecency in the master and father of a family. 

The next witness is Sarah Walker, who has been 
examined as well by the husband as by Mrs. Forster. 
—She says, “ that on a day when her mistress was out, 
“ she being in hersaidmistres^s bed-room, was desired 
“ by Mr. Forster to go with him into a room up stairs 
“ to look at some curtains, in which room there were 
“ several spare beds, and she, not siispecting his intetu 
“ tion, went, and after having opened and looked at 
“ some spare furniture, he took hold of her by the 
“ shoulders, and endeavoured to throw her down on 
“ the beds ; that she struggled very much with him, 

“ and having also hurt his arms by pinching him, pre- 
“ vented his throwing her down ; and, having dis- 
“ engaged herself, she said, she would tell Mrs. 

« Forster of his conduct, which he begged she woM 

L 4f “ noty 
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“ wo^, and promised never lo take liberties with her 
“ again ; and she says, she has no doubt it was his 
intention to have committed adultery with her, if 
“ he could have prevailed upon her'* 

Another young woman says, “ that xvhen she first 
“ went to live in his service, about two months after 
“ Mrs. Forster went to France, she took some water 
“ into his library to wash his feet; upon which he 
locked the door, and said he would not let her go, 
unless she would promise to let him into her bcd~ 
room at night; and when she had retired to her 
“ room, which she locked, heard him knock at the 
door, and he said, she had promised to admit him, 
“ to which she replied, that she did not mean it, and 
“ he continued at the door nearly half an hour: and 
“ afterwards at another time, he held out his hand to 
“ her with money, which she struck away, and beat 
out of his hand, say ing, she neither wanted hbn or 
“ his money." 

In these cases I am to understand that he failed 
ill his endeavours; but failed from no want of pur¬ 
pose or activity on his own part, but from an honest 
and powerful resistance on the other. I'hese in¬ 
stances therefore furnish a strong corroboration to 
the conclusion to be drawn from the other case, 
where it is evident that no such resistance was to 
be apprehended, and where the conquest, by such 
arguments, and solicitations, and bribes, and his 
bodily force, all of which were used, must be 
presumed to be easy. But even if no such de¬ 
finitive presumption attached, 1 should be inclined 
to hold that the general conduct of the husband, 
as shewn, is quite suflicient to support a plea in 
bar, though not sufficient to support an original 
accusation of adultery. For it is a principle that 

8 runs 
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runs through a variety of cases, that many things 
are good for the one purpose, though deficient for 
the other. The husband, who enters the Court with 
a criminal imputation on the'conduct of his wife, 
must purge his owii conduct of all reasonable im¬ 
putation of the same nature ; and, if he complains 
of her impurities, must be untainted by any gross 
impurities of his own. It is a satislaction to find 
this doctrine, in the case alluded to of Lord Lei¬ 
cester and Lady Leicester^ laid down by the able 
person who then presided in the Court of Arches, 
the elder Dr. Betlesworih. In an accurate note of 
his judgment, I find it expressly laid down, “ that, 
where adultery was pleaded, by way of recrimina¬ 
tion only, to bar, it was not necessary to prove such 
strong facts against the plaintiff, as would be re¬ 
quired to convict the other party in a suit for di¬ 
vorce ; for, to obtain a sentence of divorce, the 
husband must have a pure character.” 

Let me apply this observation to the present 
case. Here is a woman for ten years acting irre¬ 
proachably ; exemplary in her conduct as a wife 
and a mother, and who, after gross neglect and 
gross provocation on the part of the husband, falls 
at last a victim to the arts of a seducer. In the 
mean time, what has been the behaviour of the 
husband ? Planting corruption most sedulously all 
around him,—soliciting the chastity of his female 
servants, by every art of profligacy that he could 
apply,—converting his own house into a brothel, 
and even engaging these females in the employ¬ 
ment of finding for him other objects of his cri¬ 
minal gratifications. Surely this is not the man 
who can call out, in a court of justice, against the 
unfortunate delinquency of his ^ife: He cannot 
be listened to on any such complaint. 

[voL. I.] * L 
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After what 1 have said upon this point, it is 
unnecessaiy for me to travel much into other parts 
of the case. Upon his general treatment of his 
wife, I will content myself with stating the depo¬ 
sition of Mr. Stephensofiy a man at a grave time 
of life, in a grave profession, being the medical 
attendant on the family, and having nothing to 
prevent him from making his observations in the 
most dispassionate manner. His account is this, 

“ That she was a very pleasing and agreeable 
woman, and, as far as he ever saw or observed, 
always behaved with ae great propriety and tenderness 
towards her husband and children, as a man wotdd 
wish to see;—that Mr.Forster treated her with great 
indiffh'ence and inattention, not to be erpected by a 
young handsome woman, as Mrs. Forster was, every 
way qualified to make an agreeable companion to 
a man who treated her with affection; — that, in 
1785, he learnt, in consequence of a question he 
necessarily put to Mrs. Forster, that Mr. Forster had 
withdrawn hmself from her bed, at xvhich time she 
appeared to him to behave with great propriety; 
and he knows of no cause or provocation for his so 
withdrawing himself.'* 

Most certainly, what Dr. Harris has said is true, 

“ That the duty of matrimonial intercourse cannot 
be compelled by this Court, though matrimonial 
cohabitation may.** This species of malicious * 
deserti<Mi is a ground of divorce in some coun¬ 
tries,—certainly not so here, —and still less will it 
justify a wife, in a resort to unlawful pleasures, that 
lawful ones are withdrawn. It is not however to be 
considered as a matter perfectly light in the beha¬ 
viour of a complaining husband, that he has with¬ 
drawn himself without cause, and without consent, 
from the discharge of duties that belong to the 

\'ery 
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very institution of marriage; and if he has so 
done, he ought to feel less surprise, if consequences 
of human infirmity should ensue. 

I have to observe likewise, that his m^ital cobk 
duct is, in the present instance, in the highest 
degree mqfficioiis, A husband is expected by the 
law to pay a due attention to the behaviour of his 
wife, and to give her the benefit of some superin* 
tendance, where she is placed in dangerous situa* 
tions. He sends her to Lisle, a French garrison 
town, amongst French officers living with the known 
profligacy of that profession in that country, and 
the resort of dissolute persons both of our own and 
other countries. He had a confidence, it is said, in 
the discretion of friends, whom he placed about 
her; and of those friends, Mr. MusseU, who was 
one, does not appear to be entitled to any high 
panegyric on account of fiis attention to her con¬ 
duct. This clearly appears from her own letters, 
that she was the object of criminal pursuits. Mr. 
Forster is made acquainted with the amorous billets 
which she had received from the Monskurs, as they 
are there called. One of her letters speaks of an 
attack almost by force; still Mr. Forster does not 
think it necessary to repair to her, but lingers 
two months in England, though such attempts of 
French gallantry upon his wife liad become matters 
» of general conversation, and even of general mer¬ 
riment, in which he was not indisposed to join un¬ 
reservedly. It would lead to a suspicion that events, 
which have unfortunately been produced, were the 
very events intended to be produced. At any rate, 
there is a want of that delicate sensibility, of that 
prudent attention, of that honest caution, which 
belong to the character of a husband. A Court of 
[voL. I.] 6 Justice 
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Justice is not the first place in which that sensibility 
should be shewn. 

The verdict has been little alluded to; and I 
only observe, the rate of damages given by the 
Court cannot be accounted for, on the common 
grounds on which very small damages are some¬ 
times given : They are given here for the stigma¬ 
tizing purpose — to establish the fact, but to esta¬ 
blish the fact to be no injury to the individual who 
presumes to complain of it. 

The case will probably travel to places where it 
will receive decisions from superior authorities, 
possessing superior lights. It is my duty to form 
my present judgment upon my own view of the 
case, and certainly not without an anticipation, 
that the same view will be entertained of it by 
all who may have occasion to consider it hereafter. 
If I am mistaken in that, it will become my duty 
to conclude that I have formed an erroneous judg¬ 
ment upon its real merits. But I have the satis¬ 
faction of thinking that I pronounce at least an 
honest judgment, in declaring, that this party had 
no right to institute this suit, and that his wife is 
dismissed from all further attendance in this Court. 

In this case - an appeal was prosecuted to the Court of 
Arches, in which two further allegations were admitted on 
the part of the husband. An appeal was afterwards inter¬ 
posed on the part of the wife from an interlocutory order 
of tha| Court,- to the Court of Delegates, in which a further 
allegation on her part was admitted. On the final hearing, 
6ihJtdy 1797, the wife was dismissed from the original 
citation, and all further observance of justice. 
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The duke of PORTLAND i;. BINGHAM. 


^HIS was a case arising upon a decree taken out 26th Jon. 1793 , 
by the Duke of Portland, as lay rector, impro- Licence to 
priator, and parson of the rectory and parish of 
St, Mary-k-hone, against 'Dv. Bingham, citing him £;Jedtobeim- 
to appear and bring in a licence granted by the 
Bishop of London, authorizing him to perform the part of the im. 
office of joint Sunday preacher in a chapel in Quebec SsuKenot 
Street, in the said parish, and to shew cause why SsS woS** 
the same should not be revoked, as unduly, ille- *"*'*’® 

,, , • • 1 I . 1 maintain such a 

gaily, and surreptitiously obtained.* suit. 


The case was argued by Dr. Harris, Dr. Lau^ 
rence, and Dr. Nicholl, on the part of the Duke of 
Portland ; and by Dr. Arnold and Dr. Swabey for 
* X>T, Bingham. 


Dr. Bingham appeared under protest, alleging, 
** that the Duke of Portland, as lay rector, &c., 
“ has no interest or right whatever to call on him 
“ in such a cause j and that, by the law and practice 
“ of the Court, he is not bound to answer in this 
“ suit j but that if he has preached without being 


* The citation was to the following effect: “ More especially 
“ for publicly reading prayers, preaching, and administering the 
Holy Sacrament, and performing other ecclesiastical duties, 
” and divine offices, according to the rites and ceremonies of the 
“ Church of England ; in a certain building newly erected, and 

** never before used for celebration of Divine Service, sitdhte in 
“ Quebec Street, in the parish of St. Mary-k-bone ; under colour 
** of a certain licence, by him illegally and surreptitiously ob- 
“ tained, under the Episcopal Seal of London; and also then 
“ and there to bring in the said licence, and to shew good and 
sufficient cause, if he has or knows any, why the same should 
" not be revoked, and declared null and void." 

[voL. I.] * L 7 duly 
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** duly and legally authorized) and the Duke of 
“ Portland^ or any other person, was minded to 
«* proceed against him, it should be by a criminal 
“ suit.” To this it was answered, “ that the Duke 
“ of Portland had sufficient interest to call for the 
“ production of the licence; and the object of the 
“ suit being not penal, but only to revoke the li- 
“ cence, as unduly obtained, and in violation of 
“ the rights of the D^ke of Portland^ the present 
** suit was regularly brought.” 

Judgment. 

Sir William Scott. —Upon the proceedings in this 
cause, as they have been stated by the Counsel, 
these facts appear, first. That the purpose of the 
suit is solely to assert the right and interest of the 
Duke of Portland. Secondly, That his asserted 
rights are those of lay rector, parson, and impro- ■ 
priator. These alone are suggested to be affected 
in this case. Thirdly, I'hat there is a licence in the 
possession of T)r. Bi'ngha7n. It is alleged, that the 
interest of the Duke of Por'tlafid may be affected 
by the exercise of the office of Preacher in this 
chapel by Dr. Binghain under this licence, and that 
the licence has been surreptitiously obtained. 

The instrument is as solemn and perfect in 
form as any instrument can be, and as regulaj' in 
the way in which it has been obtained. There are 
not two ways of acquiring such instruments, as 
there may be in other matters. Jn probate of wills, 
for instance, there is one form, which is slight and 
summary, for ordinary and undisputed cases, and 
another more formal, by solemn decree of the 
Court; and it is usual, where the former mode 
only has been observed, on due occasions, to call 
on the parties to bring in the probate as surrep¬ 
titiously 
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titiously or unduly obtained. Here all the so- TheDoictof 
lemnities which the law can impose for the case bimoham. * 

have been observed; and though I cannot say that-- 

such an instrument may not be revoked for proper ^ ‘*"•1792. 

cause, it must certainly be a clear and sufficient 
cause. It cannot be on a mere possible interest 
only, that it ought to be disturbed. If it is to 
be impeached by third parties, it must be on clear 
evidence of some interest of theirs, that is 
affected by the grant; since it would be extremely 
hard to put a person who is apparently in full legal 
possession of such an instrument, on proof of its 
validity, at the call of any one, who may allege a 
possible interest only in the grant. Dr. Bingham 
claims no title in this chapel, and may therefore 
be entirely unprovided with documents to repel 
any claim that may be set up. 

There are other interests indeed in which every 
man partakes, such as that of maintaining public 
order, &c. These are clear and direct, and universal, 
and will entitle any one to institute proceedings to 
preserve that order. But such proceedings must be 
adpublicamvmdictam, and by criminal articles exhi¬ 
bited in due form, which is the usual way of trying 
such matters as the present, and the most convenient. 

In that course the question would be reduced to 
one point only—the right of the party who is the 
object of such proceedings; whereas, in civil suits, a 
previous question may arise, of equal difficulty, on 
the right and title of the person instituting the 
suit. This then is an important distinction; and 
I know of no case of civil proceedings of this kind, 
and none has been mentioned in the argument, 
but that of Lyne v., Harris *, which, as far as it 

* Arches, 1750. 

goes, 
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goe^ taking it with deductions on account of irre¬ 
gularity, imports in the Party^ there proceedings a 
right which will not be denied. In that case there 
was a civil injury sustained, but I am not satisfied 
with the reasons that led to this mode in the present 
case. There can be no consideration of delicacy re¬ 
specting the person, in the nature and consequences 
of criminal proceedings, that should make this form 
of civil proceeding necessary, or expedient, since 
the form and phrase of the proceedings only are 
criminal, where they are had to try a civil right: 
They are so understood by the Court, and convey 
no imputation on the party, and are not necessarily 
accompanied with costs. The civil form has been 
adopted in this case; and it is not for the Court 
to consider so much whether it is expedient, as 
whether it is competent ? If competent, it can 
only be on the ground, that the licence affects or 
directly tends to affect the interests of the com¬ 
plaining party; that inquiry will therefore be the 
first object of the attention of the Court. 

The licence authorizes Dr. Bingham simply to 
be *foint Preacher,*’ and not to qffkiate generally, 
nor indeed in a chapel under the legal Church 
Establishment, for it is called ^pretended chapel ,— 
nor authorizing the administration of sacraments 
or sepulture, or conferring any title to fees, obla¬ 
tions, of obventions, &c. It does not, therefore, 
interfere with the legal dues of the Incumbent. 
For though the service, under such licence, may 
intercept mere voluntary contributions 5 and though 
this consequence might be an object of consider¬ 
ation with the Court, where the title of the party 
in the particular church was established on any 
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legal foundation,—it is not^ so dear that such dU 
version of mere voluntary contributions, wiH con- BimaBAM. 
stitute that direct civil injury, which can properly ^ 
be made the subject of civil proceedings in the 
Ecclesiastical Court. 

The case of Lyne v. Harris is not analogous; 
for that was a proceeding instituted by the Vicar of 
a Parish with a Chapel annexed, against a party 
officiating in that Chapel, which the Vicar claimed as 
part of the Parish Church. There was therefore a 
direct interest in the emoluments of the Chapel. 

And the authority of that precedent is by no means 
conclusive, as to a case in which there are no such 
interests capable of being alleged as the foundation 
of the suit. 

That a Bishop licensing a person to preach 
within a parish (mt in the Parish Church, for that 
is clearly and entirely in the Incumbent), ought to 
hear the Incumbent first—is a proposition generally 
true: and it is generally true, likewise, that the 
consent of the Incumbent, to the erection and use 
of a Chapel, is requisite. No decision, that I know 
ot* has gone the length of laying down, that, even 
in the case where the necessity of an increased 
population was urgent, and where the consent of 
the Incumbent has been obstinately and cause¬ 
lessly withheld, the Authority of the Bishop, who 
certainly has the general cura animarum throughout 
the whole of his Diocese, could yet be interposed to 
j'emove the obstruction. When such a case arises, 
it may require grave consideration, to find the pro¬ 
per remedy, against so improper an abuse of‘ the 
general rights. 

This is not, however, the case of a Spiritual In¬ 
cumbent. The Duke of Portland does not claim 
spiritual incumbency—he does not expressly claim 
the patronage of the mother church, or of the 

M Chapel 
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Chapel^—but it is said, that as lay Rector, impro¬ 
priator, or parson, being a layman, he has some, oi 
all of these rights.—^Nothing can be more clear than 
that, as lai/ rector., he has not cure of souls, in 
fact, or jn presumption of law*—For, as to what 
is said in some books, that he may have it, habitu- 
aliier, it is a distinction which more properly 
applies to cases of another description, where 
there is a Spiritual Rector * but sine cur a, and an 
endowed Spiritual Vicar of the same Church, who 
has the cura animarum, actualiter, whilst the other 
is said to possess it only halntualiter. 

The foundation of that opinion, that the lay 
rector had the cura animarum, habitualiter, is a 
dictum of Mr. Noy, in argument in the case of 
Britton v. Wade t, referring to passages in the 
year books, which, to my apprehension, hardly 
appear to convey any such meaning. The case of 
Clerke v. Heath J, was one in which there was a 
Spiritual Rector, and endowed Vicar, in the same 
parish, in which it was held, that both may have 
cure ol’ souls, making institution the necessary 
foundation of such cure: and I think the effect of 
this reasoning, is strongly against the claim of a 
lay rector and impropriator. 

It must be evident to any one, who considers 
the history of’ impropriations, that a lay rector 
cannot have cure of souls : And the statutes § of 
dissolution having directed that impropriations H 

should 

* “ Quand ii n’y a plus d’habitans dans une paroisse, soit que 
“ les guerres, soit que quelque autre raison, les ait fait disperser, 
“ le benefice est une cure, que les canonistes appellent, cura 
“ habitu .”—Loix Eccl. de France parM. de Hericourt, p. 203. 

t 3 Cro.Jac.5l8. i 1 Mod. p. 13. 2iiCe6.p.484. 1 Sid.p.42G. 

§ 27 Hen. 8. c. 28. 31 Hen. 8. c. 13. 

II Impropriate is used as synonymous with appropriate, 1 st Eliz. 
c. 19. 8ce also 1st and 2d Phil, and Mary, ch, 4. In a petition 
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should be held by laymen, as they were held by TheDmcKof 

V V ^ ^ X^ORTLAND V* 

the religious houses from which they were trans- biNCUAM. 
ferred, it may be convenient that this point should , ^ 
be a little more fully considered. 

There is some confusion in the books, in not 
always distinguishing between two sorts of appro¬ 
priation, which were fundamentally different. Ap¬ 
propriations are an abuse which took their rise in the 
darker ages. They are termed usually in the canon 
law “ annexioneSy donationes^ unioneSy' &c., and the 
term appropriationy which was borrowed from the 
form of such grant “ in proprios ususy” appears to 
have been peculiar, or principally confined to 
England. Ducange cites a letter from England, 
in which it is used * : It is seldom indeed to be 
found in any foreign canon without reference to 
this country, and there is scarcely a foreign writer 
• who, in noticing it, does not say, qteas in Anglia 
vacant appropriationas. 

There were two sorts of appropriation, or rather 
appropriation was authorized to be made, with 
different privileges, in two forms t, the one phno 
jure, sive utroque jure, tarn in spirilualibm quam in 
teniporalibuSy where the interests in the benefice, 
both temporal and spiritual, were annexed to some 
religious house, and the other, non utroque jure, 
though ■p/ewojwrc, as it is described, in temporalibus, 

to Parliament, temp. H. 8. the tenn is impropried i and in the 
1 Oth Henry 6th, for Ihrther enforcing 15 Ric. 2. c. 6. and 4 Henry 4. 
c. 12., which did not receive the Royal Assent, the terms are 
“ Bet^ehces held in proper use," so also in 15 Ric. 2. c. 6. See 
also Kennet Appropriat. p. 131. As these last instances were be¬ 
fore the dissolution of religious houses, there appears to be no 
real distinction in the origin of this term, though it may have 
prevailed subseqitently iu common use, as to interests of this kind, 
in the hands of Laymen, as mentioned by Ayliffe, p. 90. perhaps 
from Spelman, Tithes, p. 137. 

* Gloss, p. 692. 

f X. 5. 33. 3. Panormitan et Hostiensis, in loc. cit. 

M 2 where 
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'where temporal interests only were conveyed, such 
the tithes or patronage of the Benefice; but the curt 
of souls resided in an endowed perpetual Vicar. 

In the first species, the religious house had the 
cure of souls and all rights, and performed the 
duties of the Church by its own members, oi 
by stipendiary Curates; and the distinction on 
this point is summarily described, in a passage, 
from the proceedings of the Court of Au¬ 
dience : “ Cum ecclesia conceditur alicui mo- 
nasterio, pleno jure, in temporalibus, tunc Epis- 
copi debent instituere vicarium perpetuum ; ubi 
vero unitur Mensse Episcopali, vel Abbatiali, et 
spectat ad illam, pleno jure, tarn in spiritualibus, 
quam in temporalibus,—tunc ponitur in ea pres¬ 
byter temporalis, ad nutum removibilis, ad exer- 
citium curse, qtm principaliter residet in eo cujus 
mensre est unita*.” This description of these two 
species of appropriation is to be met with, also, in 
frequent passages of the Aurea summa Hostiensis, a 
learned Commentator of the thirteenth Century t. 

Against holding benefices pleno et utroque jure, 
great complaints were made in the Gallican Church, 
in which on no subject was dissatisfaction more 

* Vicars Plea, p. 107. SeWew on Tithes, c. 12. AyliffesV&rer. 
66. Lyndwood, 157, 158. 

t “ Ubi Ecclesia ad monasterium pertinet pleno jure, habet mo- 
“ nasterium in e4 institutionem, destitutionem, investituram, fideli- 
“ tatem, obedientiam, oorrectionem, et queedam alia: Episcopus 
“ nihilominus desuper est; nisi privilegium, vel preescriptio, vel 
“ contraria consuetude obest; sed ubi pleno jure non pertinet, 
“ tunc habet ibi monasterium temporalia, et reprsesentationeni 
“ presbyteri vicarii tantum, qui non debet ab Episcopo recipi, 

nisi per monachos sufficiens portio assignetur." On a further 
discussion, how the Bishop could grant such powers in pleno 
jure, being greater than what he himself possessed, the answer 
is, “ non |jotest transferre, nisi ex causd, puta, propter pauper- 
“ tatem mensse religiosorum, quae non sufhcit ad sustentationem 
“ ipsorum, ’ Lib; 1. p. 296. et seq. De officio ordinarii. 

loudly 
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loudly or more frequently expressed. And it is men- The Dwk& of 

^ *’ * Portland v* 

tinned, £ts ^lundsimentsil msLxim in tlisitO^liuroli, tliet, hinquam. 
since the council of Constance*, it has become a ~ 

S 6 th Jan. 1.793 . 

legitimate cause of revocation in that kingdom. 

In England it was ordained by the constitution 
oiOthohon, that all religious houses, which possessed 
churches in proprios usus, should present Vicars, 
with competent endowment,, to the Diocesan, for 
institution, within the space of six months; and 
that if they failed so to do, the Bishop was em¬ 
powered to fill up the vacancy: This however 
proved insufficient against the power of the monks. 

The Civil Legislature next interfered, and passed 
the statutes 15 Rich. 2. c. 6., 4 Hen. 4 >. c. 12., which 
require that vicarages should be regularly endowed. 

Such was the general and legal character of appro¬ 
priations in England^ by the canon law, and by the 
statutes of the realm. The Vicarage became a 
benehce with cure of souls, and the monks held in 
proprietatem, in some sort, as a lay fee. t 

But after the statute of appropriations, the monks 
were too subtle and cunning for the law, and 
still nevertheless obtained appropriations, as an¬ 
nexed to their tables^ 2 lb before, under the plea of 
poverty and inability to support themselves. 

These uniones ad mensamy for the sustentation 
of the monks, were always presumed in law to 
be in utroque jure, and it was an universal rule 
that they were never vacant, but that there was a 
perpetual plenary ; as it had been held, that the 
canon “ de supplendd negligentid t,” which gave 
the right of presentation on lapse, did not apply to 
such appropriations. The monks, who thus may 
be said to have been the immortal Incumbents, had 


* A. D. 1414, Concil. Gener. tom. 12. p. 254. Vicar’s Plea, p. 4. 
t Gibsonj 719. Mallet v. Trigg, 1 Vem. 42. 

X X. 1. 10. 2. Clem. 1.1. 5. Vicar’s plea, 107. 

M 3 
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p^T^A^D ? souls remaining in them, and the nii- 

bingham. nister,whom they employed, was a mere stipendiary. 
5th Jau 179a From this root sprung the peculiar kind of 
appropriation, without a vicarage endowed; and 
this is the origin of Stipendiary Curacies, in which 
the Impropiiator is bound to provide Divine Ser¬ 
vice—but may do it by a Curate, not instituted, 
but only licensed by tl\e Bishop ; and might reckon 
himself under no obligation to present a Vicar to 
the Bishop for Institution, but might provide for 
the Service of the Church, as the Monks did, by a 
licensed Curate. Since that time, the statutes of dis¬ 
solution enact, that benefices of every description 
should be held as they had been held by the dis¬ 
solved religious houses, a grantee, who has obtained 
what was before held, as above described, ad men- 
sam, plena et utroque jurcy would have the complete 
incumbency, as intitulatiLSy and henejiciary. If such 
an impropriator should take orders, he might per¬ 
form the offices of the Church without institution, 
only taking the oaths imposed by later statutes. 
And it would be only the circumstance of not being 
in orders, that would prevent him from exercising his 
ecclesiastical rights, in full form, as those spiritual 
persons, the monks, did before. But it was not so 
in ordinary impropriations, in which there had 
be^n a vicarage endowed; because the Vicar holds 
by something extrinsic of the impropriator. 

Mary-le-bone may, for any thing which the Court 
knows, be an impropriation of this peculiar kind ; 
and the Duke of Portland may be the real bene¬ 
ficiary, and entitled to claim as such. But he has 
not done so in the present instance, claiming only as 
lay rector, impropriator, and_pflr50w. Now a parson 
has temporal rights; and the term being joined 
with that of lay rector, must be understood in a 
qualified sense, and as referring only to lay rights. 

Tlie 
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The terms rector and parson do not add, ne- The duke of 
cessarily, therefore, to the term impropriator, ^b^nqham.*’* 

Then ‘in what character am I to consider the- 

Duke of Portland in this case? As ordinary inu 
propriator? or as extraordinary —holding utroque 
jure, but standing on privileges, which, founded as 
they were on abuse, were yet in their own nature 
limited to persons possessing a spiritual character ? 

In the presumption of the canon law, the monks 
were held to be impropriators in the ordinary and 
common way: so says Hostiensis ,—“ iSemper prae- 
“ sumo contra Monachos, nisi authoritattm Epis- 
“ copi probent intervenisse And this pre¬ 
sumption is still more strongly fortified, in the law 
of England, by the statute of impropriations, and 
the further presumption, that the provisions of that 
statute have been observed. The presumptions of 
law then are, that the benefice tliough impropri^ 
ated, is not impropriated pleno et utroque jure ; and 
if so, that there is an endowed minister to whom 
the cura animarum belongs. It is true, that where a 
person claims tithes as a Vicar, he must shew his 
endowment, in order to shew of what he is endowed: 
but in him the cure of souls entirely resides. And 
it is clear that the Duke of Portland, claiming as 
luy rector, does not shew the cure of souls to be in 
him, and the legtd presumption is against him. 

But the right of patronage in the Mother Church, 
is suggested as a ground of interest. Supposing 
him to be necessarily patron, ^i termini, I in¬ 
cline to the opinion that such right will not con¬ 
stitute an interest, that will sustain proceedings of 
this description. For what is it ? A mere right 
to present, and therefore accompanied with all 
rights of action concerning the presentation. But 
other actions, respecting the interest of the Church, 
belong to the Incumbent, in whom the fee is, and 


* Aur. Summ. p. 297. 
M 4 


not 
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The Duke of not to the patron,—cxcept in two instances:—one 
where the Clerk was himself the wrong doer •; 

*■— - the other f, when the Benefice was vacant* * * § and there 

S6th Jon. 1792 . protect the rights of the Church. 

These arose ex necessitate ret, and form therefore 
no precedent for other cases, not lying under simi¬ 
lar necessity. It is not pleaded, in this case, that the 
Church is vacant, and it is not to be presumed;— 
patrons are not generally entitled to institute such 
actions. Indeed the claim is not described to be 
made, as for the patron. And though it might be 
shewn, that as impropriator he may be the patron, 
there are so many instances, in which that conse¬ 
quence might not attach, that it cannot be gene¬ 
rally assumed, on mere implication of law. 

As to an implied right of patronage to a Chapel, 
arising from the right of patronage to the Mother 
Church, questions have been agitated between the 
patron, and the rector, of the mother church, and 
have been not always determined in one and the 
same way. But the balance of authority is greatly on 
the side of the Incumbent, and it is, since the case 
of Dixon V. Kershaw |, considered as settled in fa¬ 
vour of the Incumbent. In the case of Herbert 
the lTe«y and Chapter of Westminster, it was 
finally settled that the right of nomination lay in 
the Dean and Chapter, after a strong inclination 
of the Chancellor’s mind to lodge it otherwise.§ 
But the Dean and Chapter were spiritual persons, 

* Strachey v. Francis, 2 Atkins, 217- Barnardiston, 399. 

t Jn Hoskins v. Featherstone, 2 Browns Chancery Rep. 552. 

X Ambler^R Rep. p. 529. 

§ \ Pecre Williams, 774. See also Malletv. Trigg. The Lord 
Chancellor Nottingham observed, “ There was a great difference as 
“ to the Parson’s right of naming or choosing his Vicar, where the 
“ Parson was of a lay fee, and where he had a cure of souls: for, 
“ in the latter Case, there was reason he should approve of the 
“ man, who was to act under him in so high a trust.” 1 Ver. p. 42. 

possessing 
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possessing the same rights pleno et utroque jure. The dcke of 
which the abbot and monks had done before. They 
were actual incumbents, and served the church - - - - 
and chapels of Saint Margaret by one of their own 
body, and were in that character entitled to no¬ 
minate. The Duke of Portland, being a lay rector, 
and being disabled by his lay character from any 
power of serving the church, cannot, till that in¬ 
capacity is removed, enjoy the same precise extent 
of right, as was attributed to the Dean and Chapter 
in their spiritual character. 

Having thus considered the several foundations 
of right or interest, which have been very learnedly 
pressed and discussed in argument, I am of opinion 
that enough is not shewn to distinguish the Duke 
oiPortland from other common impropriators. If 
he does possess rights, that would so distinguish 
’ him, they are not shewn, in the characters in which 
he claims; and I therefore dismiss Dr. Bingham 
from the effect of the present citation. * 

By 57 G. 3. c. 98. Provisions were made for the sale of 
the Impropriate Rectory and right of presentation of and 
to the perpetual curacy of Saint Mary le-bone to the Crown, 
with the several chapels called Portman ChayeU Bentinck 
Chapel, Quebec Chapel, &c. &c. with a view to the future 
division and improvement of the said Parish, as specified in 
the said act, and on the terms therein contained. 

* A citation was afterwards taken out against Dr. £in^5am, 26th A/Ior. 179a* 
on the part of the Duke of Portland, reciting the Duke to be 
“ Patron, Rector, Impropriator, Beneficiary, Incumbent, and 
“ Parson Irnparsonee, of the parish of St. Mary.-le-hone” calling 
on Dr. Bingham ** to appearand receive articles, and also to bring 

** in his licence, and shew cause why it should not be revoked, as 
“ unduly obtained.*’ Objections were taken to the form of the 
proceeding, under protest, which were over>ruled. Articles were 
afterwards given, which were also opposed, but admitted. That 
judgment was aihrmed, on appeal, by the Court of Arches, in 
May 1793, and subsequently by the Court of Delegates, in May 
1795. The cause was then discontinued, and nothing more ap¬ 
pears to have been done upon it. 
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9th Feb. 17 92. 

Proceedings 
against a 
Churcliwarden, 
for interfering 
to obstruct and 
prohibit the 
form of singing, 
&c. which had 
been authorized 
by the Minister, 
sustained. 


1 7lh Kov. 
Question of 
prac’ice.— 
Whether on a 
citation to ap¬ 
pear on a day 
fixed, and re¬ 
ceive articles, 
etc. the person 
is entitled to 
demand that the 
articles shall be 
delivered on the 
first Court-day, 
or that other¬ 
wise he should 
be dismissed.— 
Not so held. 


The Office of the Judge promoted by 
HUTCHINS DENZILOE and LOVELAND. 

^HIS was a proceeding against the Churchwardens 
of the parish of SL Botolph^ Aldersgate, at the 
promotion of the Rev. Jofm Hutchins, officiating 
and licensed Curate of the said parish, by articles 
and the offence was thus stated in the citation : 
“ More especially for obstructing and prohibiting, 
“ by your own pretended powei* and authority, 
“ and declaring your resolution to continue to 
“ obstruct and prohibit, the singing or chanting by 
the parish clerk and children of the ward, and 
“ congregation, accompanied by the organ.” * 

On the part of the Churchwardens, it appears 
to have been supposed, that, as they paid the 
organist and managed the children, they were to. 
direct when the organ should or should not play, and 

when 


* In this case a question of practice arose on the prayer of Mr. 
Denziloe, who had given an absolute appearance to a citation per~ 
sonally served upon him, “ to appear on the first day of the ses- 
“ sion,” and then,appeared in Court, and prayed “ that the articles 
“ should immediaiely be exhibited against him, on the same Court- 
“ day, or otherwise that he might be dismissed.” The Promoter 
prayed the continuance of the cause till the next Court-day, :d- 
leging it to be the practice to allow such time. The Court 
observed,—^The grounds of the objection are very imperfectly 
stated in the act: It is alleged only “ that the words then. 
“ and there in the citation, bound the party to time as well as 
“ place,” in criminal proceedings, although the practice is al¬ 
lowed to be different in civil cases; but no proof is given of the 
existence of such a rule, except some ancient authorities, which 
extend to civil cases also, and are admitted to be obsolete as ^ 
them. On reason and principle, the rule should be the same in all 
cases, and precedents have been cited in which time has been al.' 
lowed. It is said, there- was no prayer of dismissal in those 


cases 
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when the*children should or should not chant. 
The Clergyman had ordered the playing and 
singing at certain parts of the service. — The 
Churchwardens forbad both. 

Judgment. 

Sir William Scott .—This is a proceeding by 
articles against the Churchwardens of St. Botolph, 
Aldersgate, the nature of which has been fully set 
forth. 

The articles are objected to, on many grounds. 
—First, on point of form, that they are not against 
the proper parties; for that if it was criminal to 
discontinue the chanting, it was so in those who 
discontinued it,—in the organist and clerk ; and 
that the threats of the Churchwardens to enforce 
acquiescence to their directions, would not dis¬ 
charge those other persons of responsibility; for 
though the Churchwardens might have authority 
to command, yet if that command was illegal, it 

cases, but when the stream of practice has flowed uniformly and 
silently one way, it shews almost as strongly, as decided cases, 
the sense of all practisers. But it is said, the rule is enforced 
in cases of Defamation. In that class of cases, founded on re¬ 
proachful words, and mostly between the lower orders of the 
people, there is a strong call on the Court, to make the necessity 
of personal attendance as short as possible ; and therefore a dis¬ 
tinction may properly be made in such cases, under the discretion 
of the Court. In criminal cases, the Court will certainly expect 
all reasonable expedition, and will discountenance any unneces¬ 
sary delay : but when a prosecutor conforms to the practice of 
the Court, It cannot impute criminal negligence to him. Then 
the only question is, Whether the party is chargeable with criminal 
inactivity ? I think he is not: The prayer of the promoter is only 
“ for a continuance till the next Court-day and although the 
cause began-in the vacation, and there may have been time for 
the articles to be prepared, yet, as the practice of the Court has 
been understood to be otherwise, and as the party could not know 
what appearance would be given, I shall allow the continuance, 
and overrule the prayer of dismissal, 


Hutchins v, 
Dhnziloe and 
Loveland. 


gth Feb, 1702 . 


was 
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Loveland. 
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was not to be obeyed. But, surely, if a command 
is illegal, it is a istinct misdemesnor in the per* 
son who gives it j as if a Churchwarden should give 
orders to remove a monument or a body, without 
a faculty, he may be sued in the Ecclesiastical 
Courts. 

An objection has also been taken, that the 
articles do not agree with the citation, by their 
dropping a part of the charge This position 
makes it incumbent then to maintain, that the 
whole makes one charge, which is not divisible— 
and that taking away a single part makes a new 
charge, which the party had no notice to defend. 
The citation is divided, in fact, into two charges, 
which have one thing in common, that they were 
both obstructions to the service, but yet they 
were distinct obstructions. Another objection is, 
that no law has been set forth: to which it has 
been answered, that where the general law isr 
relied on, it is not necessary that it should be spe¬ 
cifically stated. 

«/ 

The real question in the case is, whether the fact 
charged is of a criminal nature? The charge 
is that of having obstructed a practice approved of 
by the inhabitants and by the Bishop, These are the 
material averments, — for the statement, that 
it had been done by the approbation of former 
Churchwardens, is of little effect, as that could 


* The variance, that was stated to exist, between the citation 
and articles was, that in the former, the Churchwardens were 
called upon to answer for “ obstructing the singing, in the 
“ morning and afternoon, two sentences from the prose psalms 
“ of David, and also for obstructing the singing Gloria Patri in 
“ prose,” while in the latter, it was only charged “ that they 
“ prohibited, by their pretended authority, the singing of the 
“ Gloria Patri ih prose at the conclusion of the psalms of David, 
“ and in other parts of the divine service." 


not 



CONSISTORY COURT OF LONDON. 

not in this instance operate as a rule to their suc¬ 
cessors. 

Theiirst point is, whether these Churchwardens 
have a right to interfere in the service of the 
Church ? as if that interference is legal in any case, 
it is so in the present. To ascertain this, it is 
proper to consider what are their duties: and t 
conceive, that originally they were confined to the 
care of the ecclesiastical property of the Parish, 
over which they exercise a discretionary power for 
specific purposes. In all other respects, it is an 
office of observation and complaint, but not of 
control, with respect to divine worship; so it is 
laid down in in one of the best disserta¬ 

tions on the duties of Churchwardens, and in the 
canons of 1571 f. In these it is observed, that 
Churchwardens are appointed to provide the fur- 
‘niture of the Church, the bread and wine for the 
holy sacrament, the surplice, and the books ne¬ 
cessary for the performance of divine worship, and 
such as are directed by law ; but it is the Minister 
who has the use. If, indeed, he errs in this re¬ 
spect, it is just matter of complaint, which the 
Churchwardens are obliged to attend to; but 
the law would not oblige them to complain, 
if they liad a power in themselves to redress the 
abuse. 

In the service, the Churchwardens have no¬ 
thing to do, but to collect the alms at the- offer¬ 
tory ; and they may refuse the admission of 
strange Preachers into the pulpit. For this pur¬ 
pose they are authorized by the canon t, but 
kozp ? when letters of Orders are produced, their 
authority ceases. Again, if the minister intro- 

** Parergon, p, 170. f c. 5, 

♦ 1603. c,50. 

duces 
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duces any irregularity into the service, they 
have no authority to interfere, but they may 
complain to the Ordinary of his conduct. I 
do not say there may not be cases, where they 
may be bound to interpose; in such cases, they 
may repress, and ought to repress all indecent 
interruptions of the service by others, and are 
the most proper persons to repress them, and they 
desert their duty if they do not. And if a case 
could be imagined, in which even a preacher him¬ 
self was guilty of any act grossly offensive, either 
from natural infirmity or from disorderly habits, 
I will not say that the Churchwardens, and even 
private persons, might not interpose to preserve 
the decorum of public worship. But that is a case 
of instant and overbearing necessity, that super¬ 
sedes all ordinary rules. In cases which fall 
short of such a singular pressure, and can await 
the remedy of a proper legal complaint, that is the 
only proper mode to be pursued by a Church¬ 
warden,—if private and decent application, to the 
minister himself, shall have failed in preventing 
what he deems the repetition of an irregidarity. 
At the same time, it is at his own peril if he makes 
a public complaint, or even a private complaint, 
in an offensive manner, of that which is no irregu¬ 
larity at all, and is in truth nothing more than a 
misinterpretation of his own. I shall pass over a 
case which has been cited from the State Trials * ; 

* Trial Rochester July 1719, before Sir Lyttleton 

Powys, vol. 10. &pp. p. 88. fol. ed. In this case, on a collection 
for charity, in the Church of Chislehurst, the Magistrates inter¬ 
fered, and a scene of violence and confusion ensued. They 
indicted the Clergyman at Rochester Assizes for collecting 
money without authority. The Clergyman, in the mean time, in¬ 
stituted proceedings in the Ecclesiastical Court of Rochester 
^inst the persons who interrupted the offices of the Church. 

as 
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as it was one of party heat, that took place in 
times of party ferment, and is of smaller authority 
on that account. 

I am next to consider whether the Churchwar¬ 
dens, if having authority, have interposed in this 
case to hinder an illegal or legal act ? And in this 
branch of the question I dismiss all consideration 
of expediency, which is in the Ordinary himself 
alone,—^the Court judges only of the legality. 
Has then the Bishop a discretion upon this sub¬ 
ject ? Those who have undertaken to shew that 
he has not, must shew a prohibition which re¬ 
strains it; and in order to establish Mw, it is said, 
that though singing part of the Psalms is properly 
practised in Cathedrals, it is not so in Parish 
Churches. No law has been adduced to this 
effect, but modern usage alone has been relied 
•on; and it is said that such has been the practice 
from the time of the Reformation. This, however, 
is not supported by any particular statement of 
fact or authority. 

In the primitive churches, the favourite practice 
of the Christians to sing hymns in alternate verses^ 
is expressly mentioned by Plmy, in one of his 
Epistles to the Emperor Trepan ♦. The Church of 
Rome afterwards refined upon this practice j—as it 
was their policy to make their Ministers considerable 
in the eyes of the common people; and one way 
of eftecting thatt was by appointing them sole 
officers in the public service of the Church; and 
difficult music was introduced, which no one could 
execute without a regular education of that spe¬ 
cies. At the Reformation this was one of the 
grievances complained of by the laity; and it 

* “ Allinnabant hanc fuisse summam vel culpae suae, vel erroris, 

quod essent soliti, stato die, ante lucem convenire, c^rraenque 
“ Christo, quasi Deo, dicere secura invicem.”—^Ep. tit. 10. 97 

became 


UUTCHIMS V, 

Denziloe and 

LoVEi,AND. 

* 

9 th Feb. 1792. 
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hotchimi V. became the distinguishing mark of the Reformers, 
to use plain music, in opposition to t!he complex 
musical service of the Catholics. The Lutheran 

9* jw. 179a. to which the Church of England has 

more conformed in discipline, retained a chorid 
service.* The CaJvinistic Churches, of which it has 
sometimes been harshly said, that they think to 
find religion wlierever they do not find the Church 
of Rome** have discarded it entirely, with a strong 
attachment to plain congregational melody,—and 
that perhaps not always of the most harmonious 
kind. 

The reformation of the Church of Englarid,vf\iich 
was conducted by authority, as all Reformations 
should be, if possible, and not merely by popular im¬ 
pulse, retained the choral service in Cathedrals and 
-collegiate Chapels. There are certainly, in modern 
usage, two services to be distinguished; one the Ca¬ 
thedral Service, which is performed by persons who 
are in a certain degree professors of music, in which 
others can join only by Ear; the other, in which 
the service is performed in a plain way, and in 
which all the congregation nearly take an equal 
part. It has been argued, that nothing beyond 
this ought to be permitted in ordinary parochial 
service; it being that which general usage at the 
present day alone permits. But that carries the 


* See the Common Service of those Churches.— The agreement 
of the Lutheran Churches with the Church of England was set 
forth in a Tract under that title m 1715. In which it is said, 
“ It might indeed have been shewn further; the agreement of the 
Lutheran Churches with ours, in the manner of celebrating 
“ the public worship,—that they a^ee with us in using a Liturgy, 
in singing of Anthems, &c. But it is not necessary.” p. 10. 
The above tract appears to have been written to obviate any 
public prejudice against the Illustrious House of Hanover, ou 
account of King George the 1st being a Lutheran. 

dis- 
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distinction further than the law will support—for, Hutchins v. 

-n * • 1 1 - 1 * ^ 1 i^BNZlLOB 

if inquiries go further back, to periods more nearly and Loveland. 
approaching the Reformation, there will be found 
« authority sufficient, in point of law and practice, 
to support the use of more music even in a Parish 
Church or Chapel. 

The first Liturgy was established in the time of 
Edward VL, in 1548. This was followed, after a 
lapse of four years, by a second, which was pub- 
lished in the reign of the same king, in 1552; and 
the third, which is in use at present, agreeing in 
substance with the former, as ordained and pro- 
mulged 1 Eliz. in 1559. 

It is observable that these statutes of Edward VL, 
which continue in force, describe even .service as 

if _ 

even-song. This is adopted into the statute of the 
.first of Elizabeth. The Liturgy also of Edward VI. 
describes tjw singing or saying of evensong ; and 
in the communion service, the Minister is directed 
to sing one or more of the sentences at the Ofler- 
tory. The same witli regard to the Litany;— that is 
appointed to be smig. In the present Liturgy, the 
Psalter is printed with directions that it should 
he said or sung, without any distinction of Parish 
Churches, or others ; and the Rubric also describes 
the Apostles Creed “ to he sung or said by the 
“ Minister and people,'^ not by the Prebendaries, 

Canons, and a band of regular clioristers, as in 
Cathedrals; but plainly referring to the ser¬ 
vice of a Parish Chiircli. Again, in the Burial 
Service : — part is to he sung by the Minister 
and people ; so also in the Athanasian and Nicene 
Creeds. 

The Injunctions, that were published in 1559 by 

N Queen 
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Hotchins b. Queen Elizabeth completely sanction “ the 
“ continuance of singing in the Church,” 
distinguishing between the music adapted for 
oth/».j 793 . cathedral and collegiate Churches, and parochial 
Churches; also in the Articles, for the administra¬ 
tion of Prayer and Sacraments set forth, in the 
further Injunctions of the same Queen, in 1564, 
the Common Prayer is directed “ to be said or 
“ smg decently and distinctly, in such place as 
“ the Ordinary shall think meet, for the largeness 
** and straitness of the Church and Choir, so that 
“ the people may be most edified t*” If, then, 

• “ For the encouragement of the art, and the continuance 
“ of the use of singing in the Church of England^ it is enjoined, 
“ That because in divers Collegiate, as also in some Parish 
“ Churches, heretofore there hath been Livings appointed for 
“ the maintenance of men and children for singing in the Church, 
“ by means whereof the laudable exercise of music hath been 
“ had in estimation, and preserved in knowledge; The Queen*s 
“ Majesty, neither meaning in anywise the decay of any thing 
that might conveniently tend to the use and continuance of the 
said science, neither to have the same so abused in any part of 
“ the Church, that thereby the Common Prayer should be the 
** worse understood by the hearers, willeth and commandeth, 
“ that, first, no alterations be made of such assignments of 
“ Livings, as hath heretofore been appointed to the use of singing 
“ or music in the Church; but that the same so remain ; and 
“ that there be a modest and distinct song, so used in all parts 
** of the Common Prayers in the Church, that the same may be 
“ as plainly understood as if it were without singing; and yet 
“ nevertheless, for the comfort of such as delight in music, it 
“ may be permitted, that in the beginning or in the end of 
“ Common Prayer, either, at morning or evening, there may be 
“ sung an hymn, or such like song to the praise of Almighty 
“ God, in the best melody and music that may be conveniently 
*'• devised, having respect that the sentence of the hymn may be 
“ understood and perceived" Vid. also Reformatio Legum 
Eccl. p. 85. s. 5. 
f s. 1. 


chanting 
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chanting was unlawful any where but in Cathe- iioTcums v. 
drals and Colleges, these canons are strangely an?LOTEtAND. 
worcfed, and are of disputable meaning.—But in 
order to shew th^ are not liable to such imputa- 
tion, I shall justify my interpretation of them by a 
quotation from the “ Reformatio Legume * ** —work 
of great authority in determining the practice of 
those times, whatever may be its correctness in 
matter of law.—-With respect to Parish Churches 
in cities, it is there observed, “ eadem parochiarum 

in ufbibus constitutarum erit omnis ratio, festis 
“ et dominicis diebus, quae prius collegiis et cathe- 
“ dralibus ecclesiis (ut vocant) attributa fuit 
The metrical version of the Psalms was then not 
existing, the first publication not taking place till 
1562, and it was not regularly annexed to the book 
. of Common Prayer till 1576, after which those 
Psalms soon became the great favorites of the com¬ 
mon people t. The introduction of this version made 
the ancient hymns disrelished 5 but it cannot be 
meant that they were entirely superseded; for, under 
the statutes of the Reformation, and the usage ex¬ 
planatory of them, it is recommended, that the 

• c. 6 . This work was published in its present form, chiefly 
under the direction of Walter Haddon, LLD. Master of the Re¬ 
quests, Judge of the Prerogative Court of Canterbury^ and Master 
of Trinity Hall, Cambridge. 

t “ Plain song was retained in most Parish Churches for the 

** daily psalms; so in the Queen’s own Chapels, and in the choir 
“ of all Cathedrals and some Colleges, the hymns were sung 
“ after a more melodious ntanner, with organs commonly, and 
“ sometimes with other musical instruments, as the solemnity 
“ required. No mention of singing DhvidCs psalms in metre, 

“ though afterwards they first thrust out the hymns, and by de- 
** grees also did they the Te Deum, Magni^cat, and the Nune 
“ dmittis'’—Heylin on the Reformation, p. 289. 

N 2 


ancient 
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Hutchins t/. aiicient hymns should be used in the Liturgy, or 
andLovEtA^. rather that they should be preferred to any others: 
^ ^ though certainly to perform them by a select band 
* complex music, very inartificially applied, as 

in many of the Churches in the country, is a prac¬ 
tice not more reconcileable to good taste than to 
edification.—But to sing with plain congregational 
music is a practice fully authorized, particularly 
with respect to the concluding part of different 
portions of the service. 

If it be urged that there is any incongruity in 
this, I answer, that I have to discuss a question of 
illegality, not of incongruity. It is true, indeed, that 
what is obsolete is liable to the objection of novelty, 
and, likewise, that it has been tried and laid aside. 
The Court would not therefore advise the Mi¬ 
nister to introduce what may be liable to such 
remarks, against the inclination of the Parishioners, 
and the approbation of the Bishop. But this 
is matter of expediency and discretion, which 
the Court must leave to the consideration of 
others. Having thus declared that the Church¬ 
wardens are not entitled to interfere, and that the 
practice is legal, it may be expected I should 
admit these articles. I am certainly authorized to 
do so ; but I shall suspend their admission till the 
first day of next term, recommending an accommo¬ 
dation to the parties, and only intimating that the 
general sense of the Parish, properly obtained, will 
weigh very much with the Court in the further 
consideration of this subject. * 

* The articles were admitted as reformed : when the Proctor 
for the Promoter declared he would proceed no further: upon 
which the Judge dismissed the other party, but gave no costs. 
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The Office of the Judge promoted by 

HUTCHINS DENZILOE. 

•J-HIS was a criminal proceeding against one of 
the same Churchwardens for “ quarrelling, 
eluding, or Irrawling, under the stat. 5 & 6 Edw. 6. 
c. 4. s. 1.” * 

Judgment. 

Sir William Nco//.—This is a proceeding on 
the statute Edward VI., an Act certainly made 
on the exigency of the times at the Reformation, 
when there prevailed great heats and animosities on 
religion; which were likely enough to break out 
in Churches. The Act did not create the offence, 
as it subsisted by the common law before the 
statute was enacted j and there is no doubt that 
the Ecclesiastical Court had a right to interfere, to 
correct or punish any act of disturbance of the 
public worship. A party may now proceed either 
upon the statute, or upon the ancient law j for 
wherever the statute leaves an offence as it found 
it, and only introduces additional punishment, a 
party may proceed on either t. This proceeding 

* “ If any person shall by words only, quarrel, chide or brawl 
“ in any Church or church-yard; it shall be lawful unto the Ordi- 
“ nary of the place, where the same shall be done and proved by 
“ Im/o lawful witnesses, to suspend every person so offending; 
“ if he be a layman, from the entrance of the Church, and if he 
“ be a clerk, from the ministration of his office, for so long a 
“ time as the said Ordinary shall think meet, according to the 
“ fault." 5 k 6 Edw. 6. c, 4.s, 1. 

I Wenmouth v Colltm, Lord Raymond, p. 850. 

N 3 is 


3 4 th JUoy 1792. 

Proceedings, 
under stat. 5 , 6 
Edw. 6 . ch. 4 . 
s. i. must be 
supported by twa 
witnesses on the 
specific charge.—* 
Dismissed. 
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is upon the statute, the construction of which has 
been extended beyond the original purpose, and is 
now applied to suppress any violation of public 
decorum, arising from other motives than religious 
differences. The Church is not the place where 
private quarrels are to be carried on, and it is no 
justification that there was misconduct on the 
other side, which might give the first provocation. 
The Court cannot consider this as a set-off between 
the parties; for the misbehaviour of one will not 
authorize the same acts in another, — the Church 
not being a place, where human infirmity can be 
pleaded to justify violent and indecent conduct 
however produced. 

The statute admits a discretion in the Ordinary 
as to the punishment. By the ancient ecclesiastical 
law, he might impose censures, and might ad- 
monish j or, in case a Minister was the offending 
party, he might even sequester his benefice. The 
statute requires, that the oflience shall be proved 
by two lawful witnesses j but by the ancient 
ecclesiastical law, I conceive, one witness to the 
fact, and one to the circumstances was sufficient, 
and would be so still in a proceeding in that form, 
according to the ordinary rule of the ecclesiastical 
law, which satisfies its own demand of two wit¬ 
nesses, by receiving one to the fact, and one to the 
circumstances. The statute requiring two wit¬ 
nesses, the Court might feel some delicacy about 
presuming to hold that such words of a statute 
would be satisfied in the same way. 

Three charges arc contained in the articles; and 
the Court may here observe, that it is always laid, 
as a matter of f orm, that the subject of them gave 
scandal} but these are merely words of form, for, 

if 
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if the words are of such a nature as to sdve scandal, i^tciiin* 

^7 l3EH7irofe 

the proof of impression on other persons around is - 
of no consequence. The only question is, whether m-j, 
they amount to an offence under the statute ? The 
immediate interpretation of the statute, in its ap¬ 
plication, belongs to the Ecclesiastical Court; and 
if one witness is only adduced to one charge, so 
that the articles stand on this proof alone, this 
Court will not t^e upon itself to say that the 
statutable demand is satisfied. 

The witness says, “ he several times heard 
“ Denzihe call Mr. Hutchins a troublesome fellow, 

“ and that he would do every thing to make his 
“ situation uncomfortable.” This occurred in the 
Vestry-room, and will come within the mildest 
interpretation of the statute, and would be suffi¬ 
cient to call upon the Court, to exercise its 
authority for the protection of the Clergyman. It 
is further deposed, “ that the words were said in 
an angry tone.” This circumstance is always of 
consequence; but here it is not wanted, as no 
doubt this is the very offence which the statute 
was meant to prevent, though, standing only on 
the evidence of one witness, the Court is not 
authorized to notice it. The same witness speaks 
to the second charge: “ That on 21st August, 

“ 1791, immediately after service, he came to the 
“ christening pew, and addressed himself to the 
“ sponsors in these terms : ‘ Has that man charged 
“ one shilling for registering ? if he has, he has 
“ imposed upon you, and pocketed it, and ought 
“ to be publicly called to account for it.* ** Now 
when I consider all the circumstances, I must think 
it as just a subject of prosecution as ever came be¬ 
fore the Court. A Churchwarden, whose duty it is 

N 4 to 
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Hutchins ». to prevent all indecencv, comes, at the celebration of 

Dhnziloe. ,1 1 ' 

one of the sacraments, and makes a violent charge 
J 4 thj»^iiyi 792 . against the Minister, thereby disturbing not only 
the persons present, but the performance of the 
divine office itself: Surely such behaviour is 
strictly within the statute, and must produce all 
the mischief which the statute was intended to 
prevent. If the suit had been brought on tlie 
ancient law, where the Court was not restrained in 
its punishment, and the offence was legally proved 
against the party; It would have used its utmost 
power to suppress such indecency, and may trust 
that It would be supported by the approbation of all 
serious persons. It would teach this person that a 
Minister of the Established Church is fully protect¬ 
ed by law, particularly in the celebration of divine 
worship. But, as this article also is proved by one 
witness only, the Court feels a difficulty in pro¬ 
nouncing that fact to be kgally proved, in a pro¬ 
ceeding upon the statute. 

On the third article there is no doubt that, if the 
witnesses speak with sufficient precision to the 
fact, the Churchwarden must be convicted; — 
the only question is as to the effect of the evidence. 
The first witness says, “ that Denziloe charged 
“ HutchinSf in an angry manner, with tearing the 
“ leaves out of the book—with having taken more 
“ for his fee at christenings than he is entitled to ; 
“ and threatened to cite him to the Ecclesiastical 
“ Court.” These circumstances are also spoken 
to by Purney (the second witness) who adds, that 
he said also, “ he would prosecute him as far as he 
“ could.” With respect to cases of chiding, quar¬ 
relling, or brawling, there is a discretion in the 
(^ourt, which would induce it to consider the time 

and 
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and place; that may be chiding or brawUng** in 
the Church, which would not be so in the vestry. 
The vestry is a place for parish business, and the 
Court would not interpose farther than might be 
necessary for the preservation of due order and 
decorum. 

The express words used are not sworn to: 
the witness only says “ that he charged him,” a 
way of deposing that does not clearly shew they 
were words of reproach; and the rule, in criminal 
matters, inclines to take words “ in mitiori sensu.** 
These are not so brought before the Court, as to 
oblige it to consider them as invective : it is said 
that they were spoken in an angry manner,—but 
unless they are so proved, the tone alone is not a 
circumstance sufficient to satisfy the Court that 
they were words of contumely. I think therefore 
they do not amount to the legal offence; and that 
the Churchwarden saying ** the Clergyman had 
“ taken more than he ought, and that he would 
“ seek redress in the Ecclesiastical Courts,” though 
in the manner in which that charge is proved here, 
is not enough to convict him of the offence laid in 
these articles. I cannot then pronounce the cen¬ 
sure as prayed,—but feeling a suspicion that the 
Churchwarden has acted improperly, and that, if 
the fact had been legally proved, I should have 
punished him as severely as the law would have 
allowed, I content myself with simply dismissing 
him, though I doubt the propriety of the lenity 
with which I treat him. 


Hutchins v. 
Denziloe. 


14th May 1702. 
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3 d Feb. 179a. 

Misnomer— 
how considered. 
—Averment of 
the party, as to 
his true name, 
required, and 
binding on him. 


PRITCHARD i;. DALBY. 

'jpHIS was a question of practice, as to the effect 
of a misnomer, and the effect of the averment 
of the party, as to his true name. 

In this case, a citation had issued against Sarah 
Dalhy, in a suit of Defamation, on which an ap¬ 
pearance was given under protest, alleging her 
true name to be Dolby, The usual assignation 
was made, that the objection should be argued, on 
petition of both Proctors, the following Court. But, 
on the next Court-day, after the cause had been 
further continued, during the sitting of the Court, 
the Proctor for Mrs. Dolby alleged the name of 
the person cited to be Sarah Austin^ and prayed 
to be dismissed. In reply to tliis averment, it 
was argued, that on an objection of misnomer, the 
party must plead the true name, and will be held 
by that allegation; and cases were cited, in which 
that rule had been held strictly at common law *. 
On the other side it was said, that the Court would 
relieve the party from the mistake of his Proctor, 
ill any stage of the proceedings, and that she was 
at liberty to vary the protest, till it came before 
the Court for decision, as the party could only be 
bound by actual appearance. 


* The Queen v. Stedman, 2d Lord iiVrymoHi/, p. 1307. 

JUDG- 



CONSISTORY COURT OF LONDON. 


187 


•Judgment. Pritchard ». 

Sir WilUam ScotU —In my opinion this protest 
cannot be sustained. It is within the recollection 3d m 179s. 
of the Court, that, on the first allegation of mis¬ 
nomer, It had intimated that it was not a material 
variation, but apparently the same name ; It how¬ 
ever allowed the objection to be argued on peti¬ 
tion. It is now alleged that the true name is 
Sarah Austin ; but whoever alleges a misnomer is 
bound to assign the true name by which he means 
to abide, and against which he shall not be at 
liberty to aver, for, without such a limitation, the 
other party might be carried on for ever. 

When a person appeam, it may morally jus¬ 
tify the presumption that he is the party in¬ 
tended ; the law, however, allows the benefit 
of the exception, as to the validity of the cita¬ 
tion, but under the condition before mentioned. 

The material question is, how the mistake origi¬ 
nated : Upon that question, the Court must pre¬ 
sume that the Proctor would not make that aver¬ 
ment without authority; it must therefore be 
considered to be the act of the party. It may be 
true, that a Proctor may introduce new matter on 
his protest, but not such as is inconsistent with a 
former allegation. I think, therefore, that the at¬ 
tempt, which has been made to delay these pro¬ 
ceedings, on this last objection, is improper, and 
that the protest must be over-ruled. 
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Groves and Wright v, the Rector, Parishion¬ 
ers, AND Inhabitants of Hornsey, &c. &c. 


igth June 179J. 

Faculty for 
erecting a gal¬ 
lery, for the ac¬ 
commodation of 
the increased 
population of the 
Parish, granted. 
—Objections, on 
the part of cer- 
taitiParishioners, 
over-ruled. 


'J'HIS was a proceeding in objection to an appli¬ 
cation for a Faculty to erect a gallery in the 
Parish Church of Hornsey. 

Judgment. 

Sir William ScotL —This is an application for a 
Faculty to erect a gallery in the Church of Horn¬ 
sey, in the County of Middlesex, The citation, 
calling upon all persons to shew cause against the 
grant, was returned nearly three years ago; and 
the Court would feel a painful responsibility, if 
this delay arose from the proceedings of the Court 
itself; but it is relieved from that apprehension. 


by the explanation given, that' the proceedings 
had been suspended, in consequence of overtures 


of accommodation. The libel recites the increase 


of Parishioners, and that there is not room to 


accommodate them ; that at a Vestry on the 29 th 
August 1790, a Committee was appointed to in¬ 
spect the Church, and consider the measure; that 
a second Vestry was held, after due notice, on the 
16th September to receive the Report, which was 
then considered and approved. It was resolved 
that a gallery should be erected, and the Church¬ 
wardens were authorized to apply for a plan and 
estimate of the expence. An appearance has been 


given 
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given to this citation for Toft and five others; 
but the allegation is in the name of twenty Parish¬ 
ioners. 

The first article pleads “ that the Church is an¬ 
cient ; that there are seats on the floor for 300 per¬ 
sons, and that in the present gallery there is room 
for 150; that the pews are unappropriated, ex¬ 
cept three; that more than two thirds of the 
Parishioners live at Highgate, and resort to a Cha¬ 
pel there, and that the Church is sufficient for the 
remainder.” It is then pleaded, “ that the resolu¬ 
tion of Vestry, for an application for a gallery, 
had passed without the knowledge of a greater 
part of the Inhabitants; and that, at a subsequent 
Vestry, it was annulled by a majority of six to one. 
Notice was then left with the Churchwardens not 
to apply for the gaUeiy.” The subsequent arti¬ 
cles plead, “ that the Church is old, and would not 
bear an additional gallery; that it would obstruct 
the light to the pews underneath; and that a 
great majority of the inhabitants disapprove of 
it.” 

This last averment is most material, and is one 
to which the Ecclesiastical Court pays great at¬ 
tention, though it certainly is not the only circum¬ 
stance to be considered; for the majority may 
incline to unnecessary expence, against which the 
Court ougjjt to protect the minority, or it may 
object to necessary expence. The Court is not 
bound by this circumstance alone; It may re¬ 
fuse the whole Parish joined together, or may 
grant, if it appears necessary, a prayer, on the 
application of one against all the rest. But though 
the Court is not bound by the wish of the majo¬ 
rity, It will pay great attention to it. The Parish¬ 
ioners 
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ioners are, in the first instance, the best judges of 
the inconvenience, and the remedies fi)r that in- 
convenience; and the Court will not lightly pre¬ 
sume tlmt a minority would authorize or willingly 
incur an unnecessary expence. 

The first point then to which the Court looks is, 
whether the disapprobation of the Parish, on which 
the objection is founded, is capable of being duly 
ascertained by the resolution of Vestry, or by the 
(pinions or sentiments of others, who, being pre¬ 
vented from attending there, have joined in the 
proceedings in this cause ? The number here, in 
either way, is about 26, in the Vestries and in the 
Proxies signed, which certainly is not a majority of 
the Parishioners j besides this, there is not one 
witness produced to support the averment of the 
allegation : I am under the necessity therefore of 
considering, that it is not shewn that the majority 
disapprove of the measure on their own plea. 

What then is the nature of the responsive alle¬ 
gation, given in on the part of the Churchwardens ? 
It states an increase of Inhabitants, and the insuflS- 
ciency of the Church to supply those with pews 
who have applied for them; that a gallery would 
not endanger the fabric, or darken the present 
pews; that a regular notice was given of the Ves¬ 
tries, and it sets forth the orders and confirmation 
of them that passed: this appears to be the custom 
of the Parish; and highly proper it is to give the 
orders of Vestry a second consideration. It is 
said, that the order was not coTtfirmed at the 
Vestry held in January ; but it was not annulled^ 
and it was confirmed afterwards at a third Vestry, 
when the Churchwardens were directed to use their 
endeavours to procure a Faculty, and to abide by 

the 
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the former resolutions. If, therefore, the feets are 
to be taken as stated, the sense of the majority 
must be presumed in favour of the measure, unless 
it can be shewn that the order and confirmation 
were unduly obtained. 

Three objection's have been stated; first, that 
the Parishioners were ignorant the first Vestry, 
when a Committee was appointed to report upon 
the expediency of erecting a gallery. It is not, 
however, pleaded that there was no notice; and if 
it can be shewn that due notice was given, persons 
who do not choose to attend, are not to plead 
ignorance, even if the notice was general, and for 
parochial purposes only; but still more so, if par¬ 
ticular, and the Vestry was called for this imme&te 
object. According to the general rules of law, 
a Churchwarden cannot make a rate himself, but, 
if he gives notice of a Vesrf;ry for that purpose, and 
if no other Parishioner attends it, he may alone,-—or 
where only two or three attend, they have the power 
of the Parish delegated to them on that occasion; 
and I think, in this instance, the notice is suffi¬ 
ciently proved. The next objection is, that the 
Committee was attended by others who did not 
belong to it. It appears that nine persons at¬ 
tended, but that of this number five were Parish 
Officers, who, by custom, which is extremely pro¬ 
per, are standing members of all Committees. 
However, other persons attended, and if it ap¬ 
peared that they controuled the proceedings by a 
fair majority, it would vitiate the present applies^ 
tion; but it is proved, that the resolution for a 
gallery was unanimous, and therefore a thin at¬ 
tendance was of no consequence. The third ob¬ 
jection is, that on the 16 th January^ in a Vestry 
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held on that day, the whole order was rescinded, 
but all that appears from the exhibited what passed 
there is, that the minutes of a former Vestry, of 
the i26th Decemhevy were read and confirmed. 
Those minutes contained the opinion of the Sur¬ 
veyors, that the proposed additions would not in¬ 
jure the fabric, and also the order for the plan and 
estimate. But little is to be inferred from an 
order rescinding these minutes, when no notice 
is taken of all the former orders, which should have 
been rescinded by a resolution then passed, and 
then that rescinding order should, conformably to 
their practice, have been confirmed by a subsequent 
meeting. On the 9th March another Vestry is 
convened with particular notice, in order to re¬ 
ceive the report, and on other parochial bicsiness. 
It might be a question, whether this notice was 
sufiiciently full under all the preceding circum¬ 
stances ? and if the former resolutions had rescinded 
aU the former orders, 1 doubt if this would have 
been sufficient; but others were then subsisting. 
It is not objected that this meeting was not duly 
called, nor is any irregularity alleged against the 
confirmation of the order on this occasion. 

After the admission of the allegation, the 
Churchwardens gave notice of another Vestry; 
this was held on the 21st July 1791, and was con¬ 
firmed on the 27th, when the resolution for the 
Churchwardens to continue the application was 
carried by a majority of 41 to 22. Then the 
Court is to presume the strength of all parties 
was collected, and the result was a decision, of 
nearly double the number, in favour of the present 
petition. I am then bound to take the fact, as 
incontesfdijly proved, that a majority of the 

Parish- 
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Parishioners Ls in favour of the measure; nor is 
this inference^peached by saying, that it was an 
approbation obtained by persona] canvass, and 
that one of those, who ibrincd the majority, was 
active in the procurement of it, since, in all public 
business, some one individual must take the lead. 
Ifi indeed, he does it corruptly, if he intimidates or 
bribes his fellow-parishioners, that njay impeach a 
measure which has been eflected by such means: 
but if he obtains a majoiity liurly by intei/erence, 
the degree of activity and zeal that might have 
been used for that purpose, will not affect the 
validity of the measuie. T^he mode of‘ agency 
here was free and unexceptionable; and even 
should the numbers hav^e been obtained by personal 
application, they yet must he taken as a majority 
not improperly obtained. It being then proved 
that a majority was in favw oftliN application, 
it must be a strong case to induce the (’ourt to 
over-rule their decision. One or other of these 
circumstances must be clearly made out, eitlier 
that a gallery was unnecessary, or that it was 
highly inexpedient. Tliat some enlargement of 
the Church is not unnecessary,?S \ery clear. In a 
village near this town, every one knows the increase 
of population. The (’hnreh, which is' of great 
antifpiity, never monastic, hut a men' Parocliial 
Church, constructed for the tlioii state of popu¬ 
lation, wliich has (>iie gallery only, and that very 
ancient, lialf occupied by a school, and the other 
half by cottagers and inferior jieojile, cannot be 
supposed to serve the parish in the present state 
of its inhabitants. 

On ihjs general statement little e^ idence would 
satisfy the Count, that the Church is inadequate 
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to the (Uie iicconiniodalioii of the Parishioners, anci 
that it would be hij^hly proper that i||should be en- 
largt'd. I( is distiiuTly proved that new houses have 
been built, and tliat several families are prevented 
from going U> tiie i’arish Church by want of seats, 
wiiilo otlu'is are obliged to go to neighbouring 
Churches ; liiai repeat<Tl ap])lications have been 
made ftj the Churchwardens 'or pews, that th^ 
(Jhurcii is not capable of holding more than 200 
peisons, and that there are Ji) or 80 families, 
which, on die lowest calculation, will be too many 
for the presmit capacity of Uhi building. 

'Fhese then arc inconveniences against which 
die ]>arihh is bound, and nui} be compelled by 
l.cck'siastieal Censures, to provide ; loj- et cry man, 
who settles as a Householder, lias a right to call 
ou the parish f’or a convcnhenl seal. The infer-, 
ence, indeed, is almost admitted by the Objectors, 
and on their own shewing, that the Cbiirch is 
insufficient, — for, how d(» they attempt to prove 
the contrary? First, that several persons omit 
(oining to church, 1 am sorry tor it j but it is 
impossible to sanction an objection to a reasonable 
m« aease of the accommodation of the Church, on 
the sujiposition that any of the Parishioners neglect 
th.cii dut\. The Conrl inasl rather adopt the 
supposition that they are desirous of doing their 
duty, and of availing themseives of their right to 
be accommoilateil.' .Secondly, it is sugge.sted, thait 
the Cluirchwardens might put different families 
into the Name jh'w, as tfie pews are not appro¬ 
priated by any Facuiiy from the Ordinary. But 
Sney do not sa^, that iliey are not so by iitstom ; 
Of by some other title, which the Court would 
respect till it was disputed in a regular and proper 

d man- 
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maonei:. They may be appropriated by prescription, 
or ^y a possessory right on t)ie alJotinent oi’Church- 
w^^ens :t—N ow, a prescriptive title cannot be 
altered by any authority, Tior a possessory title by 
the Churchwarden alone, though it ruy be by the 
Ordinary. But good ground must be shown before 
the Court would exercise such an authority, ft 
i3 said, that these pews would afford more sUliugs, 
and that they are sufficient for eight pe>Hon^. 
On my own view, 1 think noU witliout uiconxye- 
xpence to the occupiers; and. if* ihctf a I can¬ 
not say that there is any thiog so extravagant in 
the proposed addition, as ior the Conn fc over¬ 
rule such a :e olution, and to put iiuiivutuui.s of 
different families in the same pews, which may 
produce contention and incouvenuuice. 

1 think, then, it is clearly shev/u., tlim seme 
addition is necessary, and tlm o?;)) pucstson is, 
whether the j^roposed method is expedient? is 
certainly is not siiflicitmt to say tiuu others might 
be more so j and though either plans are men¬ 
tioned, there is iio evidence to shew that they are 
better, than the onc‘ proposed to the notice or the 
Court. 1 shall expicss no opinion uhjcii ue dd 
be the most expedient, as the Imcnlty carr rc/pe 
larly be only for ihe idaii proposed *, and h -c "‘o 
objection to that otiu r u>t‘aus migl ! Ihi 

devised, if they haw. riot hcc:i '•?(;uhir!y .hiought 
forward. 

Two ground.s of ^)}>jH>sit!Oi! to i- gihery h'we 
been stated;—danger to the i’ainic. and that ii 
would darken the pews ft is not said that * 0 
expence would burilmo the prrcdi, which is oh 
pleaded, nor that tiic syminctt) andjnoportion.r o- 
the Church woiiid violated, wiiicii. the liof le- 
^iasttcal Court would ha* ('.arcrui to preservo, d'hh 
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wSt”/ respect to the fij'st objection, the Church is of con- 
TbeRtcm, sitlerable antn^yity, and apparently not of firm 
ai’cliitectiire j but I see no reason to suppose ttlal 

. .... a gallery of light fkbric might not be construcied 

19th j«we 1, 9J- danger. Two Surveyors say it would be safe; 

one speaks otlierwise, but with this reserve, that, 
without other walls, it would endanger the Church. 
It does not appear that it must necessarily be so 
constructed, and the Court is not to suppose that 
the *paiish would employ improper persons to spend 
their money, especially when the approbation of 
the proposed plan is manifest by a majority of 
two against one. 

The second objection is not material; for it ap¬ 
peals to the Court, that the Church is competently 
lighted, and that it is capable of receiving addi¬ 
tional light from tlie form and glazing of' the 
windows. The Sur\eyors have no doubt upon 
this point, and some of the ranslijoners are of'the 
same opinion. Some, that are seated under this 
proposed gallery, join in this application, and others 
are ready to exchange their pews for these, I do 
not then think that I am \vaminted to say, that it 
will either weaken or darken the (/hurch. On the 
whole, considering the evidence, I am bound to 
conclude, that the erecting a gallery is con¬ 
formable to the wishes of the Parishioners, and 
that their opinions have been fairly obtained; and 
thinking some addition is necessary, and no other 
method being proposed, of which I can judicially 
take laotice, I am of opinion that this Faculty 
ought to be granted. 

The only question is as to costs j and X am first 
to consider, that the Churchwardens have a claim 
upon the Court for its support, in the expendi- 
tuic of money in the way diiected by the parish, 

i o and 
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aad finally confirmed by the Court 5 and also* that 
the; conduct of the persons opposing them is open 
totlfisobservation» that their resistance was notwith- 
dmwn when it ought to have been* namely, when 
the parish made its final determination on the ^7th 
/w^l79l; and the whole transaction has been 
such as the Court would not wish to see. 

The witnesses are all of one family, except the 
Surveyor, which may justify a suspicion that the 
o^osition originates less in the wishes or opinions 
0^ the Parish, than of one or two families in it; 
and, as the family, from which the opposition 
principally comes, is. well accommodated in the 
Church, an acquiescence in the general wish of 
the Parishioners might reasonably have been ex* 
pected. I think, therefore, that I should be war¬ 
ranted to give costs from the time of the final 
approbation of the Parishioners; but there are 
other reasons which incline the Court to withhold 
tliem; first, it appears, that there has been difier- 
ence of opinion in the Parish, though the majority 
is in favour of the gallery, and I am not willing to 
pronounce, what the serrfence of the Court would 
seem to imply, that the opposition was not on 
public grounds. Secondly, costs are in the dis¬ 
cretion of the Court, and not matter of strict law. 
One great object of the Court in Parish contests, 
is to quiet them as soon as may be, and the Court 
indulges the hope, that moderation on its part in 
not condemning the objecting parties in costs, may 
teach them moderation in their future interdfcarse 
with their neighbours and fellow-parishioners j,and, 
on these grounds, I think I shall best consult the 
interests of the Parisli, by decreeing the Faculty, 
but not ccaaderaning the opposers in costs. 
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'J’HIS was a case before Sir William ScoU^ ^ 
Official to the Archdeacon of v- 

an application for a Faculty for accepting and 
erecting an Organ. 

JUDCriyiENT. 

Sir William Scott —This is an application to 
the Court for the grant of a Faculty for erecting 
an Organ in the Parish Church oi'Margatef and it 
is brought in the Court of the Aichdeacou of Ca72- 
terhuryy who, by ancient composition with the 
Archbishop, exercises episcopi jurisdiction in 
a great part of that Diocese. 

It originated in aCitatiQp with an intimation, ami 
an objection is mado, tha^ the size of the Organ is 
not specified, which is usual and convenient; since 
the size may be a material ground of objection. 
But I think it is not a fatal objection, since the 
Parish must take the Faculty, if it is granted, 
as applying to a proper and convenient Organ only, 
and riiough the intimation is liable on this ground 
to oflfection, it may be cured in the way tliat has 
beeiu mentioned. 

The law respecting Church Ornaments is now 
generally understood and settled. The oinsent 
of the Parishioners is not indispensably necessary, 
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tmless to charge the Paiish with any exp^nce for 
the support of the ornament after it has been put 
up. But if there is no such charge incurred, the 
approbation of the majority of‘ ihe Parishioners is 
not necessary, nor the disapprobation binding on 
the Ordinary.* 

Then if all objection on ground of expence is 
removed, the Ordinary is not restrained by any 
want of consent on the part of the Parish, which 
is only requisite when it is put to cxpence for 
not necessary, but merely ornamental. It 
lUaybe difficult indeed in some ca^s to distin¬ 
guish, whether an addition of this kind to the ser¬ 
vice of the Church, is to be deemed necessaiy or 
^ ornamental; because Organs m some Churches 
may be necessary, thougli in othei's only orna- 
^ mental. In Cathedral Churches they would, 1 
conceive, be deemed necessary, and the Oi dinary 
might compel the Dean and Chapter to erect an 
Organ, as proper and necessary tor the service 
usually performed iij|l|such places. In Parish 
Churches it would be otherwise; aud though I do 
not concur in the observation, that Organsin such 
places are to be generally discouraged j if might 
be proper to do so in some cases, and it would 
depend on the circumstances of tlie Parish, what 
judgment the Court would form on the particular 
case. In the present case it appears by the appli¬ 
cation, that the offer of an Organ has been made 
by a Parishioner, so that no expence will be in- 
cutred in the first instance. 
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It is said that a proper Oi’gan will cost Ettorfe tharr 
the sum proposed to be given ; but I understand 
thejH’oposal as not limited to any precise sum, bdt 
as the oifer of a proper Organ. There may, how- 
e\'er, be the expences arising out of it, as for 
erecting and keeping in oi der, and for an Organist; 
and as these may falliOn the Parish, it may render 
the consent of the Parishioners necessary^ On 
effect of consent I am disposed to bold the mi^o^ 
rity of the Parish binding on such a questiw 
this, though it might not hind in all cases, asdlap 
Organ was to he voted without tlie author!^ 4^ 
the Ordinary. In all cases where the Parish‘is 
<*ompetent to act by its own power, it is the ma¬ 
jority which must bind; and the majorit}' of a ^ 
Vestry, in cases fit to be there decided, will hind 
the minority of the Parish, though itwull not bind 
ihe Ordinary, in matters subject to his discretion. 
And if He sees that many of the Parishioners ob¬ 
ject, though they maybe the minority, if may be very 
proper, that He should notH^ totally inattentive to 
their opinion, it is usual therefore, in cases of 
mere ornament, to tender ai!ida\ its shewing what 
the majority in Vestry was, in order that the Court 
may ascertain what may fairly be considered the 
predominant wish of the Parish. In cases of‘ this 
kind, the intimation goes out to all persons, and 
therefore every one not appearing must be regarded 
as consenting, by virtue of this notice, and also 
of the representative character of the Church¬ 
wardens who apply for this Faculty. 

The balance of number in favour of this ap¬ 
plication are 213 to i2, about five to one j and 
though it is faid by the opposers that they could 

have 
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have brought more, but that they chose to stand on 
the merits; 1 must Suppose they have brought all 
they could, as the merits on the present enquiry 
depend, in no small degree, on the numbers. In 
interest, it appears that the rental of the Parish ia 
about ^l^fOOO ; of whicli a proportion of j€%4>94f 
is for the Organ, and against it. On this 

r^resentation it is to be observed, that the whole 
infi^est is not brought forward j but it is reasoti- 
ablef to presume that all, w |}0 do not come forward 
nn the call of the intimation, agree to the measure. 

is then the legal consent of the Vestry, and 
a sii^dent constat to satisfy the Court, of the senti¬ 
ments of the real majority of the Parish, in favour 
of the application. 

The consent, however, is not the only thing that 
is material, since the measure may be improper, in 
consideration of the Parish or of the Church, or 
private rights may be affected. It might be the 
duty of the Ordinary, therefore, under particular 
circumstances, to intei^ose, and protect the Parish 
from its own indiscretion, if any inconvenience was 
to be apprehended from it j as if the Parish was 
small,* and the rent of houses very high, or there 
were other circumstances, that gendered such an 
addition to the Cliuich inexpedient. Attending 
to such consideiations, the Courts have usually 
adopted the rule of inserting a clause, that no ex- 
pence shall fall on the Parish; but this rule is dis¬ 
cretionary only, and though generally proper, by 
no means binding. 

In London^ where Parishes arc small, and the 
rents high, an Organ might be a considerable 
burthen, and therefore the rule is often adopted, 
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’^^chukc^h- though seldom well observed in practice 5 since the 
si-.john’*, course pursued is, that several persons certify, that 
they are willing to subscribe toprovide a settled fbnd, 
for the maintenance of the Organist, though w 
permanent endowment is arranged j a fund for the 
Ad />rov. 1794 . present being all that is usually required. That 
there shonid ^ a s^tled fund is not prescribed 
by any rule of law, which is to be found in boo^, 
‘ or in practice, except in particular cases in 
the Ordinary may think, it necessary. If 
cumstances of the Parish are ^Ihflferent, whi 
Parish is largcy and the Inhabitants areopulep;^^ 
desirous of such an instrument, is it unfit 
yond the discretion of the Court to sanction such 
^24 grant to them ? A Paculty does not enjoin the 
raising of any rate; and if it is found a burthen, 
it may be removed by another Faculty. • : 

Is it necessary then that such a clause should 
be inserted, either on principle or settled usage ? 
I have already said that I know of no principle 
that can make such a rule obligatory in all cases; 
and as to usage, the cases, which have been cited 
by the Counsel, relate chiefly to small Parishes, in 
which tile Ordinary would he unwilling to biud the 
Inhabitants withoqt in a very general consent. A case 
of real authority, as a negative, would be shewn, if 
the Court had said,—It would not grant without 
such clause, and the Parish had refused to accept 
it on those terms- That would be a case in Jbro 
co7itentiosOi whereas all the precedents cited We 
been of oases, in which the parties have been wil¬ 
ling to receive. I have seen grants of two or 
'^ three ’Faculties, in the Consistory of London, on 
the 1q)]plica^^ of some o£ the Pariah, without 
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Any provision for an Organist: as Fuffiam, in Th« caoncit- 
1733 i St. Mathew, Friday Street, in 1734. 

It is smJ, ‘that this should be done only when 
the Parisli ajre unanimous. The nile of unanimity 
may be proper in some cases, and not in others; 
and it is rather an argument against the effect of ^ 
unanimity, that the vote includes posterity also. 

Id tlie case of St. Stephen*Wolbrooht where 
th^Mnhabitants were unanimous, the clause ^as 
All precedents prove only, that in 
IS the Cotirt lias thought proper to insert 
a clause, but not that it is bound to do so, 
any rule of law wRh which I am acquainted, 
if it is a rule of discretion only, what aie the cir- 
cUmstances in this case? Here is a populous 
Parish, of great public resoit, witlt a rental of 
3^1^,000, and with Inhabitants in easy circum¬ 
stances. The expcnce on I'esident Inhabitants, will 
be little more than one halfpenny in the pound. 

If such a Parish is willing to have the power to 
tax themselves, and the Court should refuse, it 
would amount almost to a dfclaiation that no 
Parish ought to have an Organ. 

But it IS to be considered also, whether any pri. 
vate right will be affected by it. All that I find 
on that point is, that one person makes an affidavit, 
that tlxree pews, belonging to himself and two other 
persons, will receive much detriment j but in what 
manner is not stated. It appears that his pew was 
erected by himself without a Faculty j-wthere is, 
therefore, no prescriptive right. It appears, that 
it was not built by leave of the Parishioners, 
and although the Churchwardens have the general 
right® usage in some places gives it to the Parish 

^ in 
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111 Vestry; and on the affidavits that haVe been 
exhibited, I think it is so here. This private right 
therefore, which is claimed, is founded on no legal 
ground, nor is it good against the Churchwardens 
or the Parish, 

Considering all the circumstances of this 
case, I am of opinion, that the Court has au¬ 
thority to grant the Faculty, and that tliere is 
no such general rule, requiring the unaninnjus 
consent of the Parish to obtain tJic Faculty 
out the clause mentioned* thtnc is a 
majoiny in favour of liu appiicatiori, and’'|*tt^* 
have acted on a reasonable and prudent 
fidence. 

It is highly proper that there should be an Organ 
in this Church, if in any; and 1 pronounce for 
the grant, without inserting any clause rc«.pecting 
the provision for the Organist, or for exonerating 
the Parish from the expences that may be incurred 
in maintaining it. 
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The Office of the Judoe PROMotEo by 
MAIDMAN V. MALPAS. 


’jMfS \vas a cause of Office, or criminal proceed- 
promoted ^ by the Kev. Mr. Maidman, 
of Qreenford, against the defendant, for 
e^^tig a Monument in the Chancel of the Church 
of Oreenfbrdt without a Faculty. The party 
appeared under protest, alleging, that he had 
already been cited for the same cause and dis¬ 
missed, and that he was not therefore liable to be 
proceeded against a second time ;—that theic was 
the further irregularity in tliese proceedings, that 
he was cited, in the name of the lihhop^ to answer 
to articles to be exliibited against him by his 
Officer; whereas the Citation should have been in 
the name of the ‘Judge. 

In support of the Protest it was contended, that 
the Defendant was entitled to be dismissed for the 
reasons alleged m the Protest, that he had been 
dismissed on a former Citation j that the Citation 
was irregular in form ; that Uio Promoter had been 
privy to the act complained of, and that the Monu¬ 
ment had been taken down; that the party had 
been in eiTor as to the necessity for a Facility, 
and it was obvious that the present proceeding had 
been instituted only to exact a fee of ^30, which 
had been demanded f that if there had been any 

violation 
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public decency, or private right, the 


..... Court might not be at liberty to enqmrbMtb^ the 

iatiiz)«ff.i 794 . jjiotives of the Promoter, but bech 

neither in this case, only a there bihissionfbf forha 
in not applying for a Facility; which Iv'otild Un¬ 
doubtedly have been granted; and it Was Ilofiied 
therefore, that the Court would not permit,its 
authority to be used in the promotion of this suit.— 
On the otiier side it was said, that the 
in the name of the Bishop, callingUpon the 
“ appear before our Vicar Greheral and 
“ Principal, and to answer to articles to bee^Kliibit|d 
” on our befmff hy virtue of ouf office,*’ might be a 
style properly used in any case of articles to be ex¬ 
hibited by the Chancellorthat the jurisdiction 
exercised by the Chancellor was in law the act of 
the Bishop;—and there was in fact no innovation 
in this form, though of late it had been deemed 
sufficient to describe the Office and the Promoter, 
without suggestion on whose behalf or in virtue of 
whose authority the suit was promoted. Various 
cases were cited,—of Thompson v. Saunders, in 
17 ^ 7 , in the Peculiars, for erecting tombstones— 
of Bussell V. Musgrave, in the (’onsistory in 
1778 j—and of Himiey* Martin in the same Court; 
all litigated cases, in wliicb there w^as no sugges¬ 
tion, on whose behalf the articles were to be ex-* 


hibited. In Lovegnwe v* Mason, 1749, they were 
in the name of the Bishop, as here; and in the 
ancient language of the Court, when the proceed¬ 
ings being in Latin, w'ere more precise, the usual 
form was ‘‘ ad respondendum articulis,’* without 
special - suggestion as to the Office promoted,— 
That in 1717 there was a suit of Office on a Cita- 

, tion 
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tioji in the mme of the Bishopt and without any *’* 

behalf, against two persons for having been present —— 
at a clandestine marriage; and in I7I8, in the 1791 

QhUlehurt case ♦, for disturbance of Prayers 
against Laymen, the was in the name (fthe 
Bishop if Rochester, ea' officio nostro, ex- promo Hone 
A. Br 

These instances shew that there has been no 
subsiwtial irregularity; and as for the former 
it was by direction of the Court, for a 
reason which it intimated during the argument, 
without prejudice to the right of turther proceed¬ 
ing. That the party was bound therefore to give 
an appearance; and if he then wished to put an 
end to the suit, on confession of the facts, the 
Promoter was desirous to shew, that he had no 
. private motives, and was ready to take the judg¬ 
ment of the Court without further proceedings. 

That if the party had been precipitate in taking 
down the Monument, it was not by the consent of 
the Rector, since the answer which had been given 
to that application, was, that he must be left to 
“ do as he should be advised.** That there was 
no demand for the gratuity, but a declaration only 
that the Rector expected what other Clergymen 
usually received: which'was candidly acknow¬ 
ledged and not denied, though it was not made in 
the form of an absolute demand. 


Vide supr& i». J74. 


Ti itri. 
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Maioman t 
Mal^as. 


Judgment. 


j ^th Hec. 1794. 


Sir JViUiam Nco//.—This is a proceeding ui 
'<\hich the Office of the Judge has been promoted 
by the Hector of Grcc/j/o^jJagainst the Defendant 
for the reasons set forth. There can be no question 
as to the jurisdiction of the Court, which is esta¬ 
blished by its own decisions, and those of the 
Temporal Courts, that no Monument can be 
erected without leave of the Ordinary. ^ 
Parishioners have a right to be buried in } 
Churcii-yard, without leave of the Incumbent j but 
the pei mission of tlie Oidinary is necessary before 
any Monument can properly be erected. It is to 
his care that the fabi ic of the Church is committed, 
that it shall not be injured or dcfoiiru'd, by the 
caprice of individuals. The consent of the In¬ 
cumbent is taken on such occasions-, and especially 
of the Rector, for Monuments in the Chancel. A 
Faculty likewise is required, though it is fiequcntJy 
omitted, under the confidence reposed in the 
Minister, and the Ecclesiastical Court is not eager 
to inleipose. But when cases aie brought before 
it, it 18 necessary to enquire, whether the thing is 
pioper to be done, and whethei the consent of the 
Incumbent has been obtained. 

Something has been said in aigiiment of tlie 
extortion of money ; but 1 am not prepared to say 
that the demand of a usual fee is to be called extor¬ 
tion. 1 conceive the Clergy man may legally de¬ 
mand and accept a fee for his consent j nor is it an 
improper thing, that tlie Ecclesiastical Court should 
see that it is done, and that all temporal interests 
arc duly pi'otected j as in other mstapees, in the 

putting 
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putting up of an organ, &c., tempora] interests are 
always attended Jto. 

X former citation was taken out in tills case, 
froitt which the party wj^dismis^pd in consequence 
of a rule wliich the Colirt had laid down and 
which had been intimated on ibriner occasions, 
that the leave of tlie Court sliould be first ob¬ 
tained; since it is a pari of Ibc Ecclesiastical 
Jtt^diCtion, which is not to be exercised without 
disjjjn^ion, or to he left entirely to the judgment 
or passions of private persons. That rule had been 
overlooked in extracting the former citation, 
and it was superseded on that account, but 
without prtgudice to the cause. A new citation 
was then extracted, and an appearance is now 
given under protest, objecting to the irregularity 
•of the proceedings,'on the grounds which ha\c 
been stated. 

It is first said, that it is against form, and against 
the princijde of these proceedings, that the Office 
of the Bishop should be promoted, instead of that 
of the Judge. But I have directed the register of 
live Court to be examined, aud find that there has 
been great variation in the form; as f//e Name* 
of the Bishop f “ of our Of ice in others “ at 
the Promotion qf the Judge f in others, neither; 
mentioning only the offence, the place of appear¬ 
ance, ami the name of the Promoter. But it has 

* In the case of the Duke of Porilmi) v. Dr. Binghant, the 
Court bad obser\ed, that the rule wan clear, that where the OflRee 
of die Judge is promoted by anj private individual, a personal 
a])pUcation should be made to the .ludge, in the presence of tJie 
Registrar, to be taken down and appear in the minutes of the 
Court, and that It would iu future hold an) omission of that rule 
fatal.—In consideration of the nr<‘um«tauces iu that ease, It gave 
leave for the cau'^t to proeeed. 

1 ‘ 
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i^’the proceeding was personally at 

the instance of the Bishop against a Layman* it 
iwhncc. 1794 would not be valid. ^ 

The Office of the^ Judge is not original, but de¬ 
rivative, and may fairly be styled the Office of 
the Bishop, for it is the Office of the Bishop 
exercised by his Judge~Q^da/z> Judex Kpiscopi, 
It is conformable to former precedent, and not 
objectionable in principle* and the proceediiigs aFf 
not to be impeached on this ground. Th^h pU 
what other ground is the party entitled to be dis* 
missed, according to the praj-'er of his Petition. It 
is objected, that the history ol'the transaction shews 
that the suit would not ha\c been commenced, if 
the Clerg)man had not been dissatisfied with ins 
fee, with an insinuation as to some sum of five 
pounds that had been paid, as is said, for the con. • 
sent which was obtained. But the consent of the 
Rector alone is not sufficient. The Couit has a 
right to animadvert on a party erecting a Monu- 
inciit v\ithout a Faculty j and when such an irre- 
guJarit) is brought to its notice, it is obliged to 
sec, tliat all the requisites of law arc rightly ob- 
ser\ ed. The^ consent of the Rector alone cannot 
be alleged as a bar to the proceedings. The 
Court will not look too narrowly into the motives 
of public prosecutions, since there are few, perhaps, 
which are not, in some degiee, influenced by some 
private considerations. Bui I see nothin^f impro- 
per ip an application being made to the Eccle- 
si^tical Court by tlie Clergyman, in this form, if 
his right is denied. 

It is less material, however, to look to the 
ipouves of the paiaics than to the facts j for, be 
tile former what they may, they wUl not, I think, 

^ be 
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be sufficient td procure a dismissal. It appears Maihman v. 
that a corpse was buded ih a vault in the Chancel, ^ 
under a faculty, as may be presumed, dit ajpire- uthner. no 4 . 
scriptive right which supposes it, and that five 
guineas were paid I# the Rector, — a liberal fee, 
but not, as I conceive, intended to be given for 
leave to erect a monument. It is iaid, «that, con* 
given}” but it is answered, *vnoi! Without 
j” intimating the expectation of a fee. 
l%d?ittonument was then erected, without applica- 
tibn ^ the Court. 'After some time, the C/eigy* 
man Observed, that his fee had not been paid, and 
though no regular demand was made, it was in* 
timated that a fee of ^€30 was usually paid fo the 
neighbouring Clergyman on similar occasions. If 
is to be lamented, that all this Was not made matter 
■ of friendly'discussion. But as the case has come 
before the Court, It would not act properly towards 
Rectors or Impropriators, lay or ecclesiastical, if It 
was to say, that any person might erect a monu¬ 
ment without their leave; whicli would be the 
effect of these proceedings, if I Was to dismiss the 
party under this protest. 

The course which the Clergyitt^' adopts to do ^ 
himself justice is, by promoting tfes suit in the 
Ecclesiastical Court, for erecting the monument 
without a Faculty; and I see no impropriety in such 
pixiceedings. It is alleged, that the party offere^d 
to procure a Faculty, or to take down the monu¬ 
ment ; but a Faculty would not have been granted, 
as a matter of course; without proof that tie leave 
of the Rector had been obtained. It is J^so said, 
tbat^ the Clergyman ouglit id have informed the 
prty tliat a Faculty^as nec^sary; but every one 
is bound to know the law, #b^fet*as is requisite for 

p 2 the 
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V. proper guidance of his own conducts Then it 
is alleged that the Kector had given his consent 
ibthi>cc. 1794 . that the nioniiinent should be taken down, which, 
however, is denied. But the taking down the monu¬ 
ment would be an uflencc, tor which also the party 
would be liable to prosecution ; since, when once 
erected, it canhot be removed without the sanction 
of the Ordinar)^ The consent of the Rector, 
therefore, would not be sufficient. 

On the whole mdtter of this Rrotest, I Ssitn bf 
opinion, that it is not sufficient to excuse the party 
from giving an absolute appearance. At the same 
time, as it is intimated that it is not the wish of the 
Promoter that the suit should proceed further, the 
Court would be desirous that it should not. I 
think, however, that the suit has been properly 
commenced, and I overrule die protest, and coiu 
demo the party in the costs. 
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Bowzeb, as Guaudian of ms Son, v. Ricketts, 

FALSELY CALLING HF.KSKLF BoWZER. 

^HIS was a petition on the part of the wife, 
stating, that tlie libel had been admitted, but 


no issue given; that the suit had been com¬ 
menced by the Father, as guardian of the minor, 
who is now of* age ; and prayingthat he may now 
be cited to appear, and carry on the suit in his 
own name, with intimation tliat the Court would 
otherwise dismiss the wife. 

It was contended that, before issue had been 
given, it was competent to call upon the Minor to 
declare, whether he chooses to carry on the suit; 
for that, before issue given, a suit was not held to 
be commenced by the canon or civil law’; and that 
in Defamation, where it was necessary that the suit 
should he commenced within a year, it was held in 
Goldin^ai/ \. befbie Dr. Calvert^ that issue 

should be joined within the year. — After issue, 
applications of tins kind may have been denied, 
but before issue, it is competent to the wife to 
call on the Minor to declare whether he will cany 
on the suit. 


In nullity of mar- 
ni'r, liy reason 
of minority, at 
the >i It of the 
lathei, a prajer, 
oil tilt part of the 
wife, “ that the 
Minor, now of 
age, might be 
called to declare, 
whether he 
wou d carry on 
the suit, or that 
othei wise she 
mi^ht be dm 
uu-ised ”—N t 
su'-tiiiud. 


On the other side it was replied, that in the 
case of Hha'w v. Vage^ winch was a very early, 
if not the first case argued under the marriage 
act, a question to this purpose had been agi¬ 
tated, whether the Father, having brought a suit 
in the minoiitv of his Son, the Son should not be 

w 

called on ; but, in that case, the Son married again, 
and the proceedings dropped. Since that time, bow- 


^ Ardies 

i» 3 


ever 
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' ( «jver, it lias always been held, that where the suit 
has been brought by the Fatlier in his own right, 
oJ March ms. hc would be entitled to proceed; and that if such 
sail was coninienced only a day before the Son 
rainc of age, the JPather might continue to carry it 
on, whether the Son was willing^or not.*-That in 
the present instonce, the citation had been re¬ 
turned on the third session of Michaelmas term; 
and on the third session of HUenn/ term, the wife 
stood assigned to give an issue, when the Proctor 
alleged the Minor was then of age, which was not 
true: if this tiiet liad not been alleged, the Court 
would have rc([iiij'ed an issue to have been then 
given.—It v^ili be a cpiestion, therefore, whether the 
party shall take thebenelit of a false suggestion, or 
whether this application should not be considered 
as if issue had actually been joined ? 

Judgment. 

Sir JVilUam Scolf. —In cases of this description 
the Court would not be inclined to maintain tiic 
objection j for it is the interest of both parties, 
that the suit should proceed, in order that they 
may know the exact legal relation, in which they 
stand to each other. The marriage act declares 
marriages in such cases to be ipso Jaciu void,— 
the sentence of the Kccicsiaslical Couit is decla¬ 
ratory only. It does not make them void : If then 
1 should dismiss the suit, it would not legalize the 
marriage, but the mairiage might be questioned, 
upon any claim ol‘the wife's, in any future trans¬ 
action, in any Court where such claim w^as 
made. It is therefore proper, that the parties 
should know their situation in the early state 
of their cohabitation, and the Court would not 
be disposed to dismiss the suit, unless for very 
cogent reasons. Under the act of Parliament the 

Father 
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Father has an interest of Ihs own, and thouffh he Bow7er». 

4 IRicm I 's T*s 

proceeds as Guardian of his Son, he may be coiv 
sidered as proceeding pro intercsse suo j for his own ^^Mutcu 1795. 
authority is violated. * 

The, consent of the Minor is not in any manner 
necessaiy for such suits j and in Lord Courtena^*^ 
case *, the Earl of Ayksfonrd proceeded as testa¬ 
mentary' Guardian, after Lord Courtenay came of 
,^age jijand though his authority was questioned, it 
was held that he had clearly sufih right. In Perkins 
V. Allen t, the same doctrine was recognized by 
Dr. Bettesworthy in the Consistory Court. It is 
clear, tiierefore, that the Father may go on after 
the Minor comes of . age, and if the Minor 
should appear in the cause, it would not abate the 
suit.—I do not know that it has been determined, 

•that the Father or Guardian might commence a 
suit after the Minor had come of age j but I will 
not say that he might not, as in case of the Son’s 
death, or other particular circumstances, it might 
be convenient that he should have such right. 

In the present case, the suit was clearly insti¬ 
tuted in the minority of the Son j issue w’as directed 
to be joined, and on that day the, assertion, was 
made, that the Minor was ol‘ age, wltich was not 
true, and on wliich the mutter stood over. I think 
the party cannot take advantage of that false 
assertion, but must stand on the same gropnd as 
if he was discussing the question on that day. 

This suit was substantially commenced: the case 
comes therefore within the narrowest rules, and I 
am of opinion that the Father has a right to pro¬ 
ceed. < 

* CoTMiist. 176^, 17fi3. 

i (’onsist. 1778. 

p 4i 
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LIKDO, BY HER Guardi\N, v, BEHSAllIO. 


,sU) June 1 TP > 

VjIi lity 
JewiOi M ir- 

ri<e, triol l>y 
evidt Ilf > t th*" 

[ V ( i »H 
Jev't', N tn ». 1 
<,i ] ( ie-ij,n M il- 

jkserf'vl Md/- 

riai^i* heW hi* 
valid. 


was a ease of jactitation of marriage, 

brought for the purpose of trying the validity 
of a marriage, according to the Jewish rites; 
instituted by the wife agjiiust the Ji&sorted Iniv 
band. 

Judgment. 

Sir irUllavi Scott .—This is a case wdiirh comes 
beibre this Court by the direction of the Lord 
Chancellor. Under the sanction of that higli autho¬ 
rity I shall certainly apply niysclt' closely to the 
investigation of the question, thougli otherwise 
r should have entertained considerable doubt, if 
not on the jurisdiction ilsell' at least upon the 
])ropriety of exercising it in this case. The Eccle¬ 
siastical Court has an undoubted jurisdiction upoi 
the general law of marriage, so far a-» tlic legality 
of that contract is constituted by tlie law ot' tins 
country. It also examines questions of foreign 
marriages, in cases of yiWh'.s// subjects, and some¬ 
times of aliens; audit does this from necessity, 
in order to pre\ent a failure of justice ; and with 
the satisfaction of knowitig, that the jninciplcs, 
whi(*h nigulalc Engrn>h marriages, are such as arc 
also generally applicable to inarriagi's of foreign 
CJiristian countries; the marriage law of Eu¬ 
rope being founded on the same general jirinci- 
plcs, and having for its basis the antient canon 
law j so that there is not much danger that tlie 
("ourt can proceed wrongly on such general prin¬ 
ciples, and on such a basis. Tliis is a question 
of marriage of a very different kind—between 


persons 
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})ersons govorned by a peculiar law of their own, 
and administered, to a certain degree, by a * juris¬ 
diction established among themselves—a judsdic- 
tiou competent to decide upon questions of this 
nature with peculiar advantage, and with sufficient 
autlioiity. It would, therefore, have been a matter 
of‘ grave consideration with me, if the question 
had been brought in the ordinary way, and with¬ 
out any such reconunendation ;—whether it wOnld 
not have been referred more conveniently 1o 
lliat tribunal to which 1 have alluded; for I can- 

^ On llu* stale o( the Jtws in tluss mintrj, StUlau 3(1 u)J. 
j) 14’»y. bb. 3. eh. t) 1 .//Aywji, p 41 .uid a jnunphic t, 

‘ Whethei .i Jew inighi hold kiids, A. 1). 1733, K.c Th«.\ 
appiar to have been brought iiere in (ousuletabk munbeis bj 
IVillwm I from Rotten, 1070. 'I'hej wete considered as mci* 
chant strangers, and were allowed to have vudietnUon lin^ la 
JutltEonim, ILtltt.l. Stlditit 3d vol. j) 1 IhO. Ihey had also 
the power of t nommutiuatwii members.—Special Jus¬ 

tices were apjiomted ad tuilodiani Judccoruni, ’ whose decisions 
tti (crtain tU'.t'i, v^iere setnndum hs^tm ei (otHUdttdtuan Judataht. 
fitldtoi, lb Molhy, ib. They lived as bondmen of the kings, and 
under specMal protection, regulations, and exemptions, lill (luy 
were banished, 31st/ste/gtevH200 'Ihey did n<*t appt.u again 
in this kingdom as a distinct body till the time ol Ouiilc, II 
'Ihey had petitioned in 1 (i Ih to be allowed to relmn and enjoy the ir 
religion (u), and tiu cpiestion was much agitated, but nothing 
watt done. On tlie Kesloration, (''haila II. promised them pro¬ 
tection and the use of thtir lehgum, and ,111 Ordtr of ( ouiuil 
issued to that elite t (h) 

Many Jews obtained Ltlfeis of Dtiiwafion dining that reign. 
They weu nor (as it is hdut«l) mentioaed in the exeepiioiis m 
the Marriage \cts asproyected in the reign*Ol Wtlbam III. though 
Quakers aie. but they were included in the same exception in the 
Act 2G U. 2 eh. 33. 'flieir state and condition having recently be¬ 
come au object ot public attention 011 the discussion ol the Act 
2Ci (?. 2. ch. 26. tor the Naturalisation ol Jews, wliuh passed in 
1753, but was repealed iu 27 O. 2. ch, 1. 1754. 

(>i) b(c Appendix, No, 1 . tb) Ste VpjHndix, No i. 

not 
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likdo r, not but bt; sensible, that in applying the general 
beh sa RIO, • pr of the law of marriage to tl li s wise, I may 

Mh June 1795 . bc adopting rules that are not duly founded, and 
which may prove l%lily inexpedient. On the other 
Jiand, if I am to apply the peculiar principles of 
the Jewish law, which I conceive is the obligation 
imposed upon nje, I may run tlie hazard of mis¬ 
taking those principles, having a very moderate 
knowledge of that law. 1 feel also the weight of the 
consideration. That a decision on the present ques¬ 
tion may affect a very numerous and respectable 
body of people. Under this responsibility I re¬ 
peat that nothing but my respect for tlie high 
authority which has prescribed this duty, would 
have induced me willingly to undertake it. Being, 
however, under the necessity of addressing myself* to 
it, I shall take care to use every paution re.spectijig 
the means of information, and the manner , of ap¬ 
plying it, that my judgment can suggest: Under 
these observations I proceed to consider thq parti¬ 
cular question that is thus brought before me. 

A libel has been given charging “ 4-hat Mr.Be/i- 
“ sario has boasttxlof a marriage which is not good 
“ and valid in law,” He has admitted the fact of 
jactitation, and, at the same time he asserts, as he 
has a right to do, the factum of the marriage, and 
its validity. Tlie factum of marriage, 1 presume, 
was not the principal subject of the reference, from 
the high authority to which I have alluded; for, if 
that had been iHe question, it would have been 
referred probably to another mode of inquiry, on 
an issue directed to a juiy, who would have been 
more capable of examining it than this Court. 
However, thq factum comes before me; and I 
cannot help poser ving, that this part of the question 

has 
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lui!» been ratber singularly iniiroduced. The Libel 
stated the Jactitation.—An allegation was then 
given in, on the part of the Defendant, stating the 
general law of the Jews, and asserting the factum 
ot‘ marriage agreeably to it, on which he relied, as 
being a complete marriage. ^ In answer to that, 
.mother allegation has been given in on the part of 
Miss lAndOf reciting what had been stated to be 
♦he law, and denying that such cefemoDy does con¬ 
stitute marriage, “ but onhf a betrothing 
pioceedsiu the second article to recite the factum, 
as alleged in the fourteenth article of the husbaud^s 
plea, which is agreeable to the ceremony as before 
ilescribed, and denies that it did even constitute “ a 
v'omplete betroitmienf.** 

It appeared inconsistent, I own, that the first 
•article of the responsive allegation should admit 
the ceremony of giving the ring in the presence of 
witnesses, and accompanietl with certain words, to 
be a betrothmeny and that the second article, a hich 
recites the same ceremony as having actually passed 
between the parties, should allege that it did not 
constitute a betrotkment There followed another 
allegation which the Court did not admit,because it 
appeared to otter no newiiitoimation*, and though it 
may be singular to notice what has been rejected 
by the Court, yet, as it comes out on the interroga¬ 
tories, and in a case of this special nature, which 
’ calls for particular attention to all i|^ {itrts, I ma^ 
be permitted to make some observations upon it. 

That allegation stated, that there was a tribunal 
among the Jews, conijmscd of an Archisynagogiui 
and Assessors,—-persons of competent lemming 
and abilities to*decide their matrimonial questions; 
that they had called the parties before them, and, 
on dthberate examination, piononnced the cere- 
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LtNoot*. monv in question to be a doubtful betrothment; 

BgLisARio. j ^1^^ asserted married woman, in this case, 

1795. was a doubtful betrothed. 1 do not mean to im- 
jieach that sentence; hut, according to our no¬ 
tions, it is not very intelligible, as expressed. 
Judges ought certainly to come, with minds 
open to all doubts, to the consideration of a ques¬ 
tion ; in other words, they must not yield to hasty 
impressions, but they must ultimately decide those 
doubts ; since it is the business of judges to send 
into the world, not doubts, but decisions; and 
they must make up their minds on one side or the 
otlicJ , on tiie balance of the evidence that is be- 
tbre them. The only way, in whicli 1 could re¬ 
concile this result of their deliberation, to any 
mode of proceeding familiar to us, would be to 
compare it to what might be a sentence offailun: 
of proof in our Ecclesiastical ( bui ts, in a matri¬ 
monial cause. In which case, we well know, that 
such decision would not be defirptive, accortling 
to the rule of the canon law, “ non transit sen ten- 
“ tia in rem judientam contra mahimonium * f but 
the party might give supplemental proof, and so 
establish the marriage in subsequent proceedings. 
But if the law is otherwise amongst the Jews, 
as I have understood, this cannot be done ; and f 
cannot think that this mode of pleading this sen¬ 
tence has been the most proper ^ because it 
should ha\i| been alleged, that when the judges 
had given a decision of dovbtjid betrothment^ it 
was, in fact, a dejinitive fudgment against the ^'a- 
lidity ol that fwtrothmcnl. If it had been so 
pleaded, this Court might have acted upon it, and 
have thought itself precluded from* entering into 
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any further examination of the marriage. Bui 
without some Slid) conclusive declaration, in the _________ 

ordinary acceptation of the words, and without 
the assistance of any technical inieij)! elation, the 
circumstance that it appeared doubtful to them, 
was a strong reason why this Court should proceed 
in the investigation of it. This ("ourt, 'tliereibre, 
cannot consider the report of that tribunal, even if 
it was directly before It, as any bar to the present 
enquir)- into the matter of fact, whether that^ which 
they held to be doubtful, is a certain and existing 
lad or not. Having coiisKlercd that subject, I 
must say, tliat I do not entertain doubts upon it. 

It appeals on the interrogatories,that the doubts, 
whicli were entertained by that tribunal, were 
founded on this,—that one of the witnesses could 
' not distinguish vhich of the two >oung women 
present, was the person supposed to have been 
married by the ceremony described. A doubt 
was raised as to tlie identity; but, on the piesent 
evidence, there is no room Ibi entertaining any 
doubt on that point: It had been pleaded in the 
allegation, that the man paid his addrcssScs to the 
lady promoting this suit, and she admits that slie is 
the party. 

If' there is no pecuhai' rule in the Jew ish law, that 
a marriage cannot be established in point of laci, if 
one of the witnesses had a doubt about the identity, 

(and I cannot suppose there is such a rule as it 
has not been pleaded), 1 am certainly not con¬ 
cluded by that sentence; and, upon the present 
evidence, I find it impossible to entertain a particle 
of doubt, that a factum has really passed bet w-eon 
these two parties. 'Vhal factum, which, according 
to one statement, constitutes a nmiiiage, but 

aocoidujg 
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^ according to the other, only a betrothment. 

upon the tactura no doubt remains j and the only 
question that presents itself for decision is, whicli 
' '' of the two descriptions, hetroUmiefit or marriagt^ 

is entitled to be considered as the true legal 
character, which belongs to it* 
in proceeding to consider this question, it will 
of course be iiecessaiy to remove al! circum¬ 
stances that do not essentially belong to it j 
and I shall immediately exclude all imputation 
of fraud, because no such imputation is supported 
by the evidence. In the allegation, tlie Court 
permitted several circumstances to be pleaded, 
^ because it was not then known what efteet the pecu¬ 
liar law of tlie Jews might ghe to those circum¬ 
stances,—such as disparity of age, and of fortune, 
and the claiidestinlty of the engagement, llutit does 
not appear that all the eircuujstanccs of tins case 
as proved, taken together, can beheld to compose 
a case, which I can judicially consider as a case of 
fraud. Such disparity of age, as exists in the 
present case, is by no means uncommon, atul 
disparity of fortune is by no means demon¬ 
strative of fraud. 1 observe likewise there is no 
marked disparity between the families. As to 
the private manner in which the communication 
was canied on, it is a sort of artifice so much 
used, in the comtooii habits ot mankind, in similar 
cases, that if I was to hold that to be material 
enough to invalidate a marriage, I miglit unhinge 
no small number of marriages in the kingdom. 
This objection is the less to be regarded iuthiscartC, 
because it does not appear that, by the laws of the 
Jews, the consent of the family is absolutely ncce>- 
sary,andthercfoie pii\acy is ol'the less importance. 

I dudl 
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I shall next dismiss from the case every impu- tiv&o ^ ■* 

tation of force; for there appears to have beeit * 

as perfect a correspondence and concurrence of stu Me 179 ^ * 
inchnation as possible. The letters, which have 
been exhibited, breathe the warmest sentiments 
of affection on iiei part ; and though she is said 
to be a veiy )'Ouiig person, she is., by the laws of 
the kingdom, as well as by the Jewisli law, sup* 
posed cajiable of protecting hei-self against im* 
position and force, and competent to enter into 
an\ niatiimoiial engagement. In the letters 
written after the ceremony she declares herself 
to be hib wife; and I observe, in the petition to 
the Loid Cliancellor, Guardians represent 
tiicir fears that a mainage will very soon take 
place, iinh’ss the authority of that Court is in- 
* tei posed to pi event it. She was removed under 
tile care of' her brother foi Uiat purpose, and 
since she has been placed under the protection of 
the Court of Chancery, access has been denied to 
tlie asserted husband only by external authority; 
and there is no evidence of any force being 
attempted upon her: This Court theiefbre con¬ 
siders the question simply as a question of law 
on the validity o(‘ the marriage, abstracting all sug¬ 
gestion of force 01 fraud in the person against 
whom this proceeding is instituted. 

The factum of marriage is described in the alle¬ 
gation, and has undeigonc so much discussion, 
that it is, pel haps, unnecessary to advert to 
it. The allegation, after pleading the letters, goes 
on to describe the factum of the ceremony to this 
eftect: That before sunset, a^d between eleven 
“ and twelve o’clock in the morning of Friday the 
“ '^6th day of 179d» Mi>thar Mendes Belkario^ 

«then 
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Lmnb lb' then JAndih thereby meaning Esther Lindo^ 

minor in this cause, went to and 
** met Aaron Mendes Betisaruu tlie other party in 
** this cause, at the liouse of his brotlier, Jacob 
** Memtes BelhartOi in Little Hcwwt Street^ for the 
“ pertbrmance of their marriage, and A brahma 
“ Jacobs and J 0 ?/o« Cohen, two credible persons of 
“ the Jewish nation, attended at the said house to 
** be present at the ceremony thereof; that the 
** said Mendes IkJhario, then in thepix^^ence 
of the said Ab. aham Jacobs and la/on Cohen^ 
“ addressed himself to the said hither Mcndt-'^ 
fk'iisana, then Lhido, thereby meaning the said 
“ Esther Undo, spinste^ the minor aforesaid, in 
the words or to the effect following: ‘ Do you 
“ know, that by taking this ring, (meaning a rin_ 
*' which he then produced to her), >ou become m\ 
“ wife?* to which she answered, ‘ T do.’ Thai 
“ i»c then said to her, ‘Do jou take this iniii 
** freely, vohmlaHiy, and without fyree to wiiich 
** she answered, ‘ I do ;* or the\, the said Aaron 
“ Mendes llelisario, and EAher Mendes Belisamn 
“then expressed tlienisel\es in words to that vei\ 
“ effect; and the vani ^taron Mendes Belisario im- 
“ mediately thereupon, in the presence of the 
“ persons aforesaid, deliveied to and placed upon 
“ the fore-finger of the left hand of the said/M/Z/cr 
“ Mendes Belisario, wdiicli she tendered to iiim lor 
“ that purpose, and freely and voluiitaiily accepted 
“ and received the said ring, and at the same time 
repeated to her c(ntain words in the Ilebrcxe 
** language.” 

That is the cerc^nony which is described tt> have 
passed, and is proved to have passed between 
lliese persons. It comes then more to a question 

4 of 



(x)xsi,STORY coilirr oi- loxix^n*. 


of law. On one side it i-; asserted t])at this is a ^j;,irT>o)', 

complete marriage,—on life other side, if. is rdleped _ 

that it is not a m,irria,£<;e, hiit ou\y n k‘tro(h)>u‘.}it ; 
and;they proceed to stale th:if, whiele if (rue, is 
decisive of the wliolc* (jiie.stion, tluit ll-e eere- 
niony essential to constitute etre<'tiial and complete 
matrimony is as follows d'liat a formal eon- 
“ tract in the Ilchrcxc lanii'na'''e must he ent('red 
“ into !)y the bridegroom wiih (he bridt', maord- 
“ ing to the formalitii’s and rnie.s of the Congrega- 
“ lion ; and such contram must be drannnpby 
“ tbe Pi'icst, ami be sili'ned by flii* bridi‘irro(an; 

“ b(? entered a!*d regislcivJ in a ccalain book kc'pt 
“ for tljat ])n!p->--!‘ by ibe Piacsl, and lie* eiit/y 
“ nniht be sigiKal Ivn (he bridegroom and other 
“ two ^vitI)esse^, wiiicb being done, the original 
“ contract is delivered t(y the bride.” This being: 
pdeadtal to be the ceremony wliicli (‘onstitutes an 
t'ssc'jitial and valid nuirriage, it would follow, (bat, 
as nothing of lliat kind lias jiassed, titert? is an 
end of this pretended marnage entijcly, il'the law 
is prosed to be conformable to this descrifRion 
ol' it. 

In Older to cstablisli that proposition, (hret* 
persons are prmlmed, who compose the indicial 
symnl, calltal tin* Heth.din. Some obsmvations 
have been made n]Hm (he character of tliose per- 
sons, but withoui, apparent fouiuhition; and I 
am inclined to treat, them with the respect due to 
their situations. I must, liowcvcr, examine in 
what mannei the proposition, v. Iiicli is ad\ anced 
as the main issue of this cause, i-; proved: ami I 
think J do not depart from that civility wh.ieh i 
am inclined to shew to tliem, w'ben I jiresinnc to 
think, that, from not perfectly understamling the 
Ibrm of words in the Knglisk language, or from 

a other 
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Other causes of that kind, there appears some little 
inconsistency in their depositions. 

The first person is Mr. Julian, who expresses 
himself nearly jn the terms of the allegation : he 
says, “ that the ceremony essential to, and which 
“ constitutes an effectual valid and legal marriage 
among the Jews, is,—^that a formal contract, in 
“ the Hehrexv language, must be entered into by 
“ the bridegroom with tlie bride, according to the 
“ rites and ceremonies of the Jews, and the rules 
“ of the Jewish congregation, to which the parties 
“ belong, which is drawn up by the priest or mi- 
“ nister who marries them, and must be signed by 
“ the bridegroom and two witnesses before the 
“ ceremony of marriage, and must also be entered 
and registered in a certain book kept for that 
“ purpose in the synagogue, or by the priest or mi- 
“ nister of such congregation.” 

According to this opinion, if it stoj)ped here, 
the position would be perfectly correct in point 
of law; but, in the very next sentence, I find 
what appears to me to be rather inconsistent; 
for it goes on to say, that if a Jew and Jewess 
having given and received the Kedushim, 
“ the Jew was to say, in the presence of two 
“ witnesses respectively Jews, that he w^as going 
“ to have connection with such Jewess, in the 
“ name of marriage, and then retired and had 
“ such knowledge of her, it would be a good 
“ and lawful marriage betw^een such persons, 
“ according to the Jewish law, and would be so 
“ pronounced to be by the Bethdin.” Every one 
must perceive that this is inconsistent with what 
had been said before; because it cannot be es¬ 
sential to the validity of the marriage, that the 
ceremonies described above should have passed, 

9 when 
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when it is in the next sentence declared, that 
without several of the^e ceremonies, a legal, valid, 
and effectual marriage may take place, to all in¬ 
tents and purposes. 

The next witness is lAwAlmoshino; and he ap¬ 
pears to be rather more familiarly acquainted with 
the force and meaning of English terms; since, in 
the original deposition, the word essential is cor¬ 
rected and altered for the word cushnnary ; and 
all that he ventures to say is, that the customary 
ceremony is That described in the allegation. 

Mr. Delgado, the third witness, introduces this 
distinction. He says, “ that the ceremony re- 

quired by the Mosaical law is as follows He 
then describes it, and adds, “ It is not required 
“ by 'the law of Moses that there should be a 
“ written contract; for though it is required by 
“ the Rabbinical law, it is not essential; and if a 
“ Jew and Jewess were to declare that they were 
“ going to retire, for the purpose above described 
“ by the other witness, and were so to retire, the 
“ same would be a good and valid marriage, al- 
“ though no ceremony is pcj'formed, and no con- 
“ tract entered into.” Then 1 think we have 
established, so far at least, that the written con¬ 
tract is not essential; we have it completely so 
proved by witnesses, who arc referred to as above 
all exception, and who speak not only with know¬ 
ledge, but with authority, on this subject. What 
I infer from it is, that there exists among the Jews, 
as in many other communities and societies, a dis¬ 
tinction between marriages solemn and unsofenm ; ' 
that there are marriages which have certain so¬ 
lemnities attached to them, for the purposes of 
public notification, and for the complete satisfac- 
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tion of the civil and ecclesiastical law, although 
“ hot necessary for the purpose of validity. 

There is also a particular exhibit introduced, to 
which the Court is inclined to pay great respect 
and attention; being a certificate signed by a 
person who was himself Archisynagogus, and by 
two assessors, in which the opinion of these 
persons is delivered corresponding with that ex¬ 
pressed by the witnesses, but given by them on a 
case long prior to the present. That certificate 
states a case of facts like the present, and declares 
“ the marriage to be valid.” For they say, “ In 
“ conformity to your orders given to us, in virtue 
“ of the memorial presented to you by Mr. Benja- 
“ min MtmdesHeiiriques, wherein he requested that 
“the contract of marriage shewn to us, bearing 
“ date the 2Ith AprUj in the year 177 b, should 
“ be examined by us, that we might determine 
“ whether the said marriage is valid according to 
“ our holy law, and whctlicr the children born 
“ from the said matrimony are held as legitimate 
“ or spurious ? We say, that the said contract con- 
“ tains a narrative of the Kedushim, which the 
“ said Requirant, Be?ijanun Mendes Henriques, had 
“ given, in presence of two witnesses, unto Rabbia 
“ de Malta Henriques, with a gold ring, saying 
“ the usual words; at the same time he put the 
“ ring on her finger, and the witnesses declared 
“ that the said Benjamin Mendes Henriques and 
“ Rabbia de Malta Henriques, in their presence, 
“ said, that they made this act of espousal of 
“ their free and mutual consent, without force or 
“ compulsion, and the said parties signed that de- 
“ claration in presence of the said witnesses, who 
“ likewise signed the narrative of the fact.” 


Now, 
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Now, on this authority, those persons pro¬ 
nounce this marriage to be valid, and that the 
woman is prohibited from marrying again with any 
other person, notwithstanding other contracts of 
marriage before or after the K^dushim, unless 
after legal divorce, and that children born under 
that marriage are legitimate, &c. But they go on 
to observe : “ But inasmuch as there did not fol- 
** low to the Kedushim the nuptial benediction, 
“ which, without exception, all Israel used; and 
“ also as the said Benjamin Mendes llenriques did 
“ not make unto his wife a Ketuha or marriage 
“ contract, ordained and established by the law of 
“ Moses, it is certain that they are living in venial 
“ sin, but not criminaU* It is clear, I think, that 
there was not a Ketuba, nor the sacred benedic¬ 
tions and blessings, yet tlie marriage was held to 
be good and valid. 

The addition that the parties are living in sin 
venially but not criminally, has been pushed too 
far in argument, when it is contended that the 
parties would not have the lawful use of each 
other's persons in the way of marriage; for, I con¬ 
ceive, it only means that they were offending against 
the orders of the Church,—that it was an irregu¬ 
larity similar to what is known to have existed in 
the books of the canon law, where it is held that 
marriages, though clandestine and irregular, are 
nevertheless valid. It is a distinction very familiar 
to the readers of the books of the Canonists, that 
practices and acts, frowned upon by the Church as 
irregular, and, on that account, partaking of the 
nature of sins and offences; are nevertheless not 
so mortal or deadly, as not to be venial, and to 
have their sinful character totally removed, by sub¬ 
sequent conformity to the public regulations. 

Q 3 The 
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The sin they commit is against public order, 
but will have no effect on the validity of the 
marriage : And it is to be inferred that these 
parties, in the performance of the personal 
duties of‘ marritige towards cacli other, are not 
doing any thing which is tliought inconsistent, to 
any further effect, witli the laws of marriage.— 
The inquiry then is narrowed to this question, whe¬ 
ther what was done in tlic j)rescnt case was sufficient 
or not ? It being ])roved, tliat the whole of what is 
stated in the allegation to be essential and neces¬ 
sary, is not essential and necessary. Was then 
enough done in this case ? Before I examine that 
point, I will venture to say a few words on the 
nature of the marriage contract. 

The opinions which liave divided the world, or 
writers at least, on this subject, are, generally, two. 
It is held by some persons that marriage is a con¬ 
tract merely civil—by others, that it is a sacred, 
religious, and s])iritual contract, and onl}'^ so to be 
considered. The jurisdiction of the Ecclesiastical 
Court was founded on ideas of this last described 
nature j but in a more correct \dew of this subject, 
I conceive that neither of these opinions is per¬ 
fectly accurate. vVccording to juster notions of 
the nature of the marriage contract, it is not merely 
^ither a civil or religious contract; and, at the 
present time, it is not to be considered as originally 
and simply one or the other. It is a contract accord¬ 
ing to the law of nature, antecedent to civil institu¬ 
tion, and wffiich may take place to all intents and 
purposes, wherever tw'o persons of different sexes 
engage, by mutual contracts, to live together. 
Our first parents lived not in political society, but 
as individuals, without the regulation of any institu¬ 
tions of that kind. It is hardly necessary to enter 

some- 
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something of a protest against the opinion, if any 
such opinion exists, that a mere commerce be¬ 
tween the sexes is itself marriage. A marriage 
is not every casual commerce ; nor would it be so 
even in the law of nature. A mere casual com¬ 
merce, without the intention of coliabitation, and 
bringing up of children, would not constitute mar¬ 
riage under any supposition. But when two persons 
agree to have that commerce for the procreation and 
bringing up of children, and for such lasting cohabi¬ 
tation,—That, in a state of nature, would be a mar¬ 
riage, and in the absence of all civil and religious 
institutes, might safely be presumed to be, as it is 
popularly called, a marriage in the sight of God, 

It has been made a (piostion how h>ng the cohabi¬ 
tation must continue by the law of nature, whether 
to the end of life?—Without pursuing that dis¬ 
cussion, it is enough to say that it cannot be a 
mere casual and temporaiy commerce, but must 
be a contract at least extending to such purposes, 
of a more permanent nature, in the intention of the 
parties.—The contract, thus formed in tlie state of 
nature, is adopted as a contract of the greatest 
importance in civil institutions, and it is charged 
with a vast variety of obligations merely civil. 
Rights of property are attached to it, on very 
difterent principles, in different countries. In 
some, there is a communio honorum. In somfe, 
each retain their separate pro})erty. By our law it is 
vested in the husband.—Marriage may be good in¬ 
dependent of ally considerations of property, and 
the vinculum Jidei may well subsist without them. 

In most countries it is also cloathed with 
religious lites, even in rude societies *, as well 

* Hockmannus de Benedictioiie Nuptiarum, c. 2. s. o. “ Non 
“ minor fuit Paganorvtra circa conj\igia religio, &e.” 
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likdow. ng those wliich arc more distinguished for 
their civil and religious institutions. Yet in many 
5 ch June 179,. Qf' tliosc socictics, as I havc had occasion to 
observe, they may be irregular, informal, and dis¬ 
countenanced on that account,—^yet not invali¬ 
dated. Scotch marriages have been mentioned.— 
The rule prevailed in all times, as the rule of the 
canon law, which existed in this country and in 
Scotland^ till other civil regulations interfered in 
tins country; and it is the rule which prevails in 
many countries of the world, at this day, that a 
mutual engagement, or betrothmentt is a good mar¬ 
riage, without consummation, according to the law 
of nature, and binds the parties accordingly, as the 
terms oi other cdiitracts would do, resj)ecting the 
engagements which they purport to describe. If 
they agree, and pledge their troth to resign to each 
other the use of their persons, for the purpose of 
raising a common oflspj ing, by the law of nature 
that is complete. It is not necessary that actual 
use and possession siiouid have intervened to com¬ 
plete the ^vinculum jidcL The vinculum follows 
on the contract, without consummation, if ex¬ 
pressed in present terms j and the canon law itself, 
with all its attachments to ecclesiastical forms, 
adopts tliis view of the subject, as is well described 
by Swinburne in his book on Espousals, where he 
says that it is a present and perfect consent, 
“ the which alone maketh matrimony, without 
“ either public solemnization or carnal copulation, 
“ for neither is the one, nor the other, tlie essence 
of matrimony, but consent only.” * 

Now the ceremony which is described to have 
passed in the present case, would certainly be a com¬ 
plete marriage by the law of nature; for, besides 

* s. 4. 
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verbal declarations, made in the presence of two linoo v. 
witnesses, there is the delivery of the ring—a form, * 
which has found its way into the marriage cere- 5 th June 1795. 
monies of most countries; and it is the very symbol 
of marriage, and the particular act, in our country, 
that gives a character to the whole ceremony; 
since we say “ with this ring I thee wed.” There 
being tlicn this ceremony, which is more than 
enougli by the law of nature, the question is 
reduced to this, whether the institutions of the 
Jews hold it to be insufficient? It has been said 
trulyHlvat the law of Moses stands very much on 
the law of nature; for that it has not prescribed 
any formal ceremony of marriage. It is clear, 
however, that there are legal institutions to which 
the Jews adhere in practice, and which I must 
consider as having the force and effect of laws, 
materially bearing upon the present question, and 
those are the laws derived from the institutions of 
the Rabbies. 

Now it appears that, under those institutions, a 
distinction exists between betrothment and war- 
riage ; nearly the same as between the sponsalia 
and nuptice in the Christian canon law; and that 
the ceremony, alleged to have passed in this case, 
is called the betrothment, and not the marriage. 

A distinction, however, of that sort will not decide 
the question, because it may be little more than 
nominal, and not of substance; and it does not fol¬ 
low that because there is such a distinction in terms, 
it may not possess the very essence of matrimony. 

The opinion of the learned men who have said 
“ that it is only a betrothment,” will not decide 
this question negatively j and I must, in order to 
find out its real character, look to the effect pro¬ 
duced on the parties by this act of betrothing^ 

and 
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Lindop. aud from thence I must judge, as well as I can, 
in what degree it has the essential features and 
f June 1793 . character of real matrimony. 

I have already stated the difterence of opinion^ 
in the depositions of these persons, on the ne¬ 
cessity of a full ceremony to constitute a valid 
marriage. There is also, and I make the observation, 
without any disrespect to their judgment, on any 
supposition that tJicy could mean to mislead the 
Court, some apparent difference of opinion on the 
effects of Kedushim—that is, of the solemn and 
mutual declarations made, in Hebrew terms, at 
the delivery of‘ tlie ring. Vix. Julian says, “ that 
“ the delivery of the ring is part of the ceremony of 
“ the marriage, tc/zic// is necessary to make it com- 
“ plete, and without which there can he no mary'iagc.*' 
According to him then it is a necessary part of the 
marriage. — Vlx. Almosnino says, “ that such Ke- 
“ dushim, or delivery of the ring, does not consti- 
“ tute an effectual or valid marriage among the 
“ Jews, although it is now customary that the cere- 
“ mo 7 iy of marriage Ibllows that of tlie Kedushim 
“ immediately, if it had not previously been done.” 
The third witness consulted, M.x.DelgadOy concurs 
with the first, and says, “ that it is an essential 
“ ceremony j for that the delivery of the ring im- 
“ plies, that the Jewess has accepted the same as 
“ her price for which she had sold or dedicated 
“ herself.” So that it is an actual sale and transfer, 
and that which gives the husband a property in her 
person. They all, however, agree in this at least, 
that without Kedushim and the ring, the contract, 
and the nuptial benediction of the seven blessings, 
amount to nothing. Then the matter stands thus, 
according to the opinion of all the witnesses, who 
say in effect that Kedushim is an essential and in¬ 
dispensable 
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dispensable ceremony, and that the rest without it likdo *. 
will not constitute marriage; since they all say, that 
the contract and benediction without that will not sihJunt ms. 
entitle the parties to live together; that a divorce 
is not necessary to separate them, and is never 
granted ; and therefore, undoubtedly, we have got 
so far—that it is an essential part of marriage. I 
collect this, I think, from tlie opinions of all these 
persons, from two, absolutely expressed, and by 
implication from the other. 

What are the effects of Kedushim then ? In the 
first place, the woman cannot marry any otherman— 
she Is separated from all mankind as the property of 
one individualj that is one feature of the matrimonial 
contract, and it is impossible to describe it in stronger 
terms. In the next place, the consequence accrues, 
that she may be guilty of adultery, and is liable 
even to infamy and punishment, if she has inter¬ 
course with any other man;—^that also is a pretty 
strong feature of marriage : the guilt of adultery 
can arise only on a supposition of a marriage* having 
been completed. Jn the third place, she cannot 
be separated but by legal divorce, in the same 
manner as if an actual marriage had intervened. 

In the fourth place, I observe in the laws of the 
Jews, that a person, committing a rape upon a be¬ 
trothed woman, is liable to be punished, just as in 
the case of the rape of a married woman. I am enu¬ 
merating now on the one side what are the circum¬ 
stances in which this ceremony corresponds with 
marriage, and these are pretty strong recognitions 
of a matrimonial character. On the other side 
there are distinctions to the disadvantage of this 
character; but they are chiefly civil and temporary 
distinctions, and relate merely to property. It 
appears that a Jewess, thus betrothed, is perfect 

and 
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and entire mistress of her own property, not only 
in the use of it, but also in the disposition ; since 
she can give it to whom she pleases by testament. 
In the next place, the husband is not obliged to 
maintain the betrothed out of his property. In 
the third place, she is not entitled to dower from 
tlie property of the man ; and he is not entitled to 
any part of her property in case of her dying in¬ 
testate. These are the imperfections of the con¬ 
tract as to civil effects. 

I observe, in the tleposition of Mr. Solomon Lyon, 
a circumstance wliicli is not noticed by the other 
witnesses, and which ma}'^ be material. He says, 
“ that where a Jew obliges himself to give his 
“ daughter a marriage portion, and she should re- 
‘‘ ceive tlie Kedushini; the man, from whom she so 
“ takes it, could not recover the portion from the 
“ father, though he might from any other person, 
“ if the father was dead and the Jewess was of age, 
“ W’^hich is thirteen years.” Therefore if this 
opinion is correct, on the death of the father, 
where a portion was left, the person giving Kedu- 
shim would be entitled to recover, as he would 
have a vested right in the effects of the woman. 

Now, looking at the ceremony which has passed, 
in these different view^s, with reference to the cir¬ 
cumstances that are favourable and unfavourable, 
I see, on the one hand, strong recognitions of the 
vinculum matrimonii; on the other, certain dis¬ 
abilities as to property: but Rights of property 
have nothing to do with marriage considered as 
to the vinculum ; and then the question arises, Is 
this contract, so qualified, a marriage, or is it not ? 
I think I may infer from all the witnesses on both 
sides, that if consummation had actually passed, 
at least with the ceremony of Hupa, (which is the 

dc- 
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declaration, in the presence of witnesses, that he 
was going to retire, for the purpose of consum¬ 
mating his marriage, and had so retired), it would 
be a complete and perfect marriage. I collect 
this from the depositions of all the gentlemen, and 
from an opinion given by Mr. Azevedo^ in a for¬ 
mer cause which had occurred among the Jews j 
and therefore the question is, whether it can be 
presumed that consummation has taken place? 
There are some reasons which would incline one 
to suppose that it had. For it appears that this 
was an engagement entirely agreeable to the in¬ 
clinations of the young woman, who writes in lan¬ 
guage of affection, and in the character of a wife. 
It appears, also, that the parties had frequent oppor¬ 
tunities after the ceremony, and that for some time 
he continued to have access to her. Considering 
these circumstances, and particularly the age of 
the parties, the fnan being twenty-nine, and the 
woman sixteen, it might naturally be presumed 
that consummation had passed. But it is a strong 
fact on the other side, that he has not pleaded the 
consummation, being aware that it would be of 
great consequence that it should be pleaded ; and 
I lay great stress on that omission. No application 
has been made to the Court to rescind the con¬ 
clusion, ill order to admit the pleading of that 
fact, and therefore the legal inference is, notwith¬ 
standing the general probabilities to which I have 
adverted, that consummation has not passed. 

Then the question is reduced to this, Is the cere¬ 
mony without consummation a complete marriage^ 
I have already stated, that, by the law of nature, 
this would not be essential; but it may be so by 
special civil and religiclus institutions, and there 
are different systems of’ matrimonial laws in the 

world 
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ther it is so by the law or the Jews, is not 
sth j^inici 795 . sufficiently estaMishcd by any evidence which is 
before me. There does not appear any distinct 
jiroofi fkirn the opinions of the Bethdin ne¬ 
gatively, that consummation is absolutely neces¬ 
sary. They admit that Kedushim is hetrothment^ 
but that may be a nominal and verbal dis¬ 
tinction only ; and tliey say, that though there 
ought to be a written contract and benedictions, 
yet consummation after Kedushim, without a 
written contract, would be a perfect marriage; 
but tlicy do not go so far as to say, that a solemn 
engagement, not followed by consummation, may 
not be a complete and valid marriage. There are 
persons who arc examined on the other side, and 
amongst others, Mr. /wyo«, who says “ that Kedu- 
“ shim Alone is sufficient without consummation.’* 
Observations have been made on the credit of 
these persons, as being in low situations of life; but 
it is tlie habit of the Jews to mix the pursuit of re¬ 
ligious studies witli secular employments, and they 
have not a numerous body of men secluded 
* from the business of the world as we . have. 
Some of their Priests, without any degradation, 
follow likewise other occupations; this is the 
case also with some members of the Bethdin ; 
there is no call upon them, and no expectation to 
the contrary, and therefore the weight of their 
opinions is to be considered, without much disparage¬ 
ment arising from this circumstance. The opinion 
of these persons is, that “ without consummation 
“ there may be a valid marriage,** although some 
intimation is conveyed, though not clearly and 
distinctly expressed, of the opinion of the Bethdin 
to the contrary. If their opinions were clear and 

consistent 
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consistent on this point, they would be acted 
upon by this Court j but I have considerable 
doubts on the effect of the answers given by the 
witnesses on the question—Who are the Rabbies 
whose opinions are mostly followed by the Jews of 
the Fortuguese community ? I think I shajl not 
transgress the limits of my duty, if I look beyond 
the evidence, but not farther than the evidence 
fairly leads, as this evidence is not clear and po¬ 
sitive on the interrogatory—-what are the Rabbini¬ 
cal authorities most attended to by tlie Fortugiwse 
Jews ? The answer is, Maimofiides and Beth Joseph. 

To the character Beth Joseph*^ I must acknow¬ 
ledge myself to be an entire stranger. The name 
of Maimonides is familiar enough 'to all literate 
persons, as the name of a very learned and 
eminent scholar, who digested and abridged the 
Talmud. I understand tlmt his Commentary is 
considered by many, as almost of equal autho¬ 
rity with the text. Of Beth Joseph, also, I am in¬ 
formed that the book is an authority of great 
weight, and that the autlior is above all exception, 
in respect to his integrity and erudition. These 
therefore are opinions which it would be highly de¬ 
sirable to obtain; for those, who give them, were per¬ 
sons who have deliv ered their doctrines on general 
principles, without looking to particular cases, and 
without influence of any personal nature. They 
would therefore be witnesses of the highest character, 
whose fame has diftused itself among Christian Scho¬ 
lars, also, as well as Jews, and towards whom the 
Court would, upon every consideration, be disposed 

♦ Beth Joseph appears to be a commentary upon the Jewish Law, 
composed by a writer of the name of Raburn Ashur, infra, p. 256. 
Tlie terms of the evidence have been retained, though tlxey, may 
seem raiher to describe a person. 


Limdo V . 
Beusario. 
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to join in the general respect wliich is paid to them 
upon every question of this kind. A passage has 
been quoted from Maimonides^ according to the 
translation of Mr. Belden^ “ quamprimum puella 
“ acquisita est et sponsa facta, citr^ coitum, ci- 
“ traque deductionem vere uxor esset, adeoque 
“ etiam ut quisquis prmter sponsum, cum ea rem 
“ haberet, is ultimo supplicio, ut adulter, esset 
“ puniendus. Nec sine libello repudii, post ma- 
“ trimonium sen sponsalia ejusmodi potuit ejici.” * 
JSelden says, that this was the general doctrine, and 
refers to the Talmud, Misna, Gemara, and to the 
ancient and modern T>octors. t 

As to the other authority, that of Beth Joseph, 
1 find that c^)inion quoted by Mr. Lyon in these 
words, “ that a marriage by Kedushim alone can- 
“ not be invalidatedfrom which I conclude, that 
if the ceremony of Kedushim has passed, and that 
only, it is a complete and perfect marriage. I will 
mention also what I find in Brower, that Philo, 
from whom Christians take very much their notions 
respecting the rites and ceremonies of the Jews, 
has a passage to the following effect: “ Sponsa- 
liorum eadum quae nuptiarurn vis est, cum viri 
“ et uxoris" nomina, atque alia quaedam in con- 
“ ventu et frequentia propinquorum perscripta 
sunt.” It is true that he adds, “ Sporisaiia nup- 
tise non erant, sed nuptiarurn promissiones;” but 
he adds further, “earundem viftlim quatenus con- 
“jugii vinculum, fides conjugi servanda, amor, 
** dilectio conjugalis spectantur.” I Now, if one 
could depend on these opinions of Maimonides, as 


* Lib. 2. C- 1 . 

t For a summary account of these writings, and the general 
character of the writers, see Appendix, No. 3. 

Brower de Jure Connubiorum, lib. I. c. 24. s, 2. 

delivered 
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delivered by Mr. Selden, and of Beth Joseph, stated Lindo v, 
on oath by Mr. Zr^072, I think they would be ^^^^****^* 
sufficient to decide this question, and ought to ithJme 17 9». 
be received with perfect acquiescence. 

I must here observe, that another consideration 
occurs on this state of tlie evidence, which may 
be material: Whether, in consequence of the 
Kedushim, supposing the consummation not to 
have passed, the man may not acquire the right 
to that consummation ? It is stated by Brower, 
who may perhaps not be perfect authority on this 
subject, being himself not a person of that nation, 
that either party may be compelled to cohabita¬ 
tion, “ ad perfeciionem matrimonii cogt sponsus^ 

“ spomaque potuit *;** but it has been said, that this 
Court cannot enforce that obligation, and that it 
will not attempt to exercise such authority. Jt is 
asserted, also, that there is no sucli authority 
among the Jews ; but ifi according to the eccle¬ 
siastical law of the Jews, a wife is obliged to com¬ 
ply with such a demand, 1 conceive there must be 
power in the Jewish Communion, by spiritual cen¬ 
sures, or by some other mode, to compel due sub¬ 
mission to it. 1 do not think that it is open to 
the supposition that such is not the law of tlie 
Jews, merely because it is not aided by the civil 
authority of this country, and that it rnay, on that 
account, be prevented from being cairied into 
complete effect. On all views of probability, one 
is led to suppose that there must be such obliga¬ 
tion, if the husband insists upon it. There is suf¬ 
ficient proof of the vinculum, matrimonii; mid 
what can the force of that be, unless it binds the 
parties at least to that cohabitation, which pre- 


* Brower, »it supra. 
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I. 1 MB 0 V. fiumes the mutual use of each other’s persons. 

BMtAiio. what inferior binding can there be ? 

sth j^une 1793. It appears that a public celebration is not ne¬ 
cessary, since the Hupa is as private as any cere¬ 
mony can be.r It is a mere declaration before 
witnesses, that the man is intending to consum¬ 
mate ; and if he retires with his wife for that pur¬ 
pose, it is a completion of the marriage. There 
is then, on this state of the parties, more than the 
mere contract “ per verba de pr(rsentt'* in the 
Christian Church *, which was a perfect contract 

of 

U 3 th Junt 179 a. * In La Costa and Villa Healy there was a case, of considerable 

notoriety at the time, brought before the Court of Arches, to en¬ 
force a contract of marriage between two opulent persons of the 
Jewish religion, from which it might be inferred that such a 
principle was not inconsistent with their own law. 

It was a case of marriage contract per verba ilc pr<£senliy in 
which Bettesworth observes, on some argument of Counsel 
relating to the authority of the Court“ An objection has been 
** made, which is new in my opinion, that this is an irregular 
“ ^application, because the case was between persons of a different 
“ religion, and therefore not to be done and solemnized in foro 
“ ccclesup, that is, as I apprehend, it could not be done in their 
“ way. It would be very extraordinary indeed, if the Court was 
“ persuaded, that it had full proof, that the parties had con- 
“ tracted, or bound themselves to each other in marriage, and 
“ that, at the expiration of the time agreed on, he demands, 
“ and she refuses to perform. I say this would be fruitless, if 
" the Ecclesiastical Court was not possessed of an authority to 
" decide therein. But I think this Court is possessed of that 
authority; and I know not where else persona could have any 
* ‘ remedy except here.”—-That case is described in the Libel to 
have been brought originally in the Court of Arches—on the part 
of Jacob Mendes de Costa, of the parish of St. Peter le Poor, 
against Catherine de Costa Villa Real, of the parish of St. Michael 
Hbstis in Royola, London. The question appears to have been 
discussed on the effect of the lady’s promises to marry at the 
« end oS the year from her husband’s death, if her father should 
“ consent." The judgment of the Court decided that it was not an 
al»olute promise, but conditional, and dismissed the cause. 


The 
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fyi marriage law, though public celebration was Linjop, 
afterwards required by the rules and ordinances of ^ 
the canon law. In the Jewish law it is npt so, 5th Jutu 1795. 
as the man appears to have had a vested right to 
call on the woman to submit, and no public cere¬ 
mony was required for that purpose of consumma¬ 
tion. Then here the man had the vested right, 
and there is no reason to suppose that there would 
be opposition to it; since it is stated, in the appli¬ 
cation to the Court of Chancery, that it was the 
apprehension of the guardians that it would be 
carried into effect. 

This, then, is the footing on which these parties 
stand. If the opinion of Maimonides can be relied 
on, they are actually man and wife ; and, accord¬ 
ing to the other opinions, it is to be presumed, 
that if the injunction of the Lord Chancellor was 
relaxed, they would be man and wife, without any 
further celebration. The man has the moral right, 
and I should presume also, according to the Jewish 
Church, a legal right to call on her to submig 

Having to decide on this question, wliich is 
perfectly new, and which may atfect tlie rights of 
a great body oii British subjects; feeling myself 
to be on novel ground, on which doubts ought to 
be entertained, and questions sifted with great 
caution, and being unwilling to proceed to the 
decision of this question without fuller information 
on this important part of it, I shall adopt the 
prudent measure of framing a few particular 
questions, which I shall address to the Bethdin, 

The case was also the subject of an action at common law on 
the contract of marriage; when the Court held the sentence of 
the Ecclesiastical Court conclusive against the contract, 2 Strange, 
p. 661. See dso the DucIujbs of Kingston's case. State Trials, 

20th vol. p. 397. 
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Likdo V. and on which 1 shall request the assistance of the 

1*1* • • •j'L. 2 j1 

■ Counsel in drawing up, giving either party the 

5 th 179$. opportunity of taking any other opinion upon 

them. The substance of these questions will be, 
First, whether, as stated by Mr. Lyon, it is the 
interpretation of Beth Joseph, that the Kedushim 
alone constitutes valid marriage ? Secondly, 
whether the Bethdin will declare if the opinion of 
Maimonides, as cited by Mr. Selden, is erroneous ? 
Thirdly, whether, by the law of the Jews, a person 
who has entered into Kedushim has a right to de¬ 
mand from the wife, that she shall submit to 
perform the duties of a wife in the way of matri¬ 
mony ? There may be others which I may find it 
necessary also to add to these, to satisfy my judgment 
more fully on this important question. When I 
have received the result of these inquiries, I shall 
endeavour to discharge the remainder of my duty 
towards the Court of Chancery, and to the parties. 


4th Aug. 1795 . On a subsequent day, this cause came on again, 
i6.h Sept. 1795. Answers of the Bethdin, to the Questions 

proposed by the Court; viz. 

1st.—Whether it is admitted that Beth Joseph, 
who is proved in this cause to be one of the prin¬ 
cipal guides of the Jewish Portuguese Church, has 
laid it down that the Kedushim alone cannot be 
invalidated ? 

2d.—Whether the assertion of Maimonides, as 
cited by Mr. Selden, Uxor Ebraica, 1. 2. c. 1., in 
which it is declared, tliat the woman who has 
received Kedushim is 'vere uxor, truly a wife, 
although consummation hath not passed, is an 
assertion without foundation ? 

8 


3d.— 
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Sd.— Whether the passages'in the Misna aftd , 

th6 Gemara, referred to by Mr. Selden, in con- - . * 

iirmation of this assertion, do or do not support 
the same? 

4th.—-Whether a man, who has given Kedushim, 
has not a right acquired thereby to call upon the 
woman, who has accepted it, to submit to conjugal 
embraces? and whether the woman, who has 
received the same, is not bound in conscience, and 
in law, to submit thereto when duly called upon ? 

5th.—Whether a woman can be dismissed after 
Kedushim except for such reasons as are legiti¬ 
mate causes of divorce after marriage ? 

6th.—Whether a man, who has married a wife 
by the ceremony of the Hupa but without a 
Ketuba or marriage contract, is entitled to de¬ 
mand the marriage fortune from the father or 
family of the wife ? 

7th.—Whether a wife so married is entitled to 
dower ? 

Judgment. 

Sir William Scott .—In the application of the prin¬ 
ciples of the Jewish law, and Jewish forms, to a 
question like this, which has been sent to this Court 
to be decided, it is not matter of surprise that some 
misapprehension or some apparent inconsistency 
should intervene. And I think there has been 
some Confusion of this kind, which I am now 
enabled to explain. It was pleaded in the first 
article of Mr. Belisario*s allegation, which was 
given in an early stage of this cause, that the 
ceremony, which constitutes a valid and legal 
marriage amongst the Jews, is performed in a 
maimer which is there described. But, in a sub- 

. R 3 sequent 
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4th 1795. 

16th 1795. 


sequent allegation, on the part of the wife, %% is 
pleaded, that the ceremony so described is not ^ 
valid marriage, but only “ a betrothing 5 *’ yet, in 
the following article of the same allegation it is 
pleaded, that the factum, as pleaded by the hus¬ 
band, according to such ceremony, does not con¬ 
stitute a complete betrothmenU 
I think 1 find the solution of that apparent incon¬ 
sistency in an allegation, which was afterwards in¬ 
troduced but rejected ; and, I still think, properly 
rejected by the Court. It was there pleatled “ that 
the Bethdin, a domestic forum of the Jews amongst 
themselves on matters of this sort, had pronounced 
the ceremony in this case to be a doubtful hetroth- 
ment) wliich I now* apprehend is to be expla-ined 
by what was pleaded in the article of the allegation 
to which I have alluded,—that it was not a com¬ 
plete beti'Othment. In the form in which this sen¬ 
tence of the Bethdin was pleaded, it was impossible 
to understand any thing more than that they had 
enquired into the proofs, and coidd not satisfy 
themselves as to the fact, and that it had been in 
that sense pronounced a doubtful betrothmenU It 
was not stated, that there was a distinction on this 
point, in the Jewish law, or that there was a par¬ 
ticular species of* betrothment known to the Jewish 
law under this description. It was merely stated 
as a doubtful fact^ without any information to the 
Court, as to the rules of law, by which it was so de¬ 
termined. They said only “ that they had exa¬ 
mined into the case, and found it doubftd,*’ That 
sort of information appeared to the Court to be 
perfectly useless, and on that account that allega¬ 
tion was rejected. 

But 
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But it appears now, when we have the evidence 
Before vs, and have drawn the business nearly to 
its proper point, that the plea, on the pint of Miss 
Lindo, ought to have been framed in this manner. 
It should have alleged, not the law of marriage, 
as it was there * described, and which their OMm 
witnesses have disproved, by saying, that the mar¬ 
riage may be good and valid though not regular 
and'formal j but it should have alleged, “ that a 
contract like that into which Miss Lindo had 
entered with Mr. Belisario, was not a valid mar- 
“ riage;—that it was at most only a betrothment, 
“ and a betrothment of a doubtful nature^ which 
“ was a description of betrothment known to the 
“ Jewish law, and defective ift legal validity** 

If a plea of that sort had been set up, and wit¬ 
nesses examined upon it, I should have seen the 
bearing of the question, and the party would have 
had the benefit of the principles and rules of the 
Jewish law on th at point; whereas, by pleading a law 
which is erroneously stated, and a ceremony which 
is described by their own witnesses to be a doi$ktful 


* ** That the ceremony essential to and which constitutes an 
** edectual valid and legal marriage among Jews is as follows, 
to wit, That a formal contract in the Heferew language must be 
** entered into by the bridegroom with the bride, according to the 
“ rites and ceremonies of the Jews, and the rules of the Jevttsh 
congregation to which the parties belong, and such contract 
** must be drawn up by the Priest or Minister who marries them, 
and be signed by the bridegroom and two witnesses, and must 
** be also entered and registered in a certain book or books kept 
** for that purpose in the Synagogue, or by the Priests or Minis- 
“ ters of such congr^ation, and the entry thereof must be signed 
" by the bridegroom and two witnesses, which being done, th« 
** Dri^oal. contract is always delivered to the bride.” ut supra 
p.225. 

s 4t 
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heirfl^menU without explaining in wha^i that dpubt 
consists, the plea left the Couxt without the neces-^ 
sary information, and It found itself under an im¬ 
possibility of giving a definitive sentence upon it- 
The law set np by Miss Linda, had been dis¬ 
avowed. It was necessary therefore to be in¬ 
formed what the law actually was, on which the 
party meant to rely. It appeared, after the 
argument upon the subject, and on due con¬ 
sideration of the evidenpe, that the main point 
in the case was narrowed to one or two ques¬ 
tions—whctlier a nudum pactum, of the kind 
described, without coiisi^ination, was a complete 
marriage—and further, whether upon a nudum 
pactum of this kind, the party had a right to com¬ 
pel the woman, by the Jewish law, to a surrender 
of her person in the way of matrimonial rights? 
because if this right attached to the husband by 
the Jewish law, I should be inclined to hold what 
has passed in this case to have constituted a valid 
marriage. These I consider to be the real ques- 
tiont^ between the parties. For I think it was 
proved very satisfactorily, that if the ceremony 
had been accompanied by consummation, it would 
have been, according to the laws of the Jews, a 
valid marriage. In order to obtain the necessary 
information on these points, I directed questions 
to be addressed to the Tribunal of the Bethdin j 
and the answers to these questions have now been 
received. It is no objection to the free use 
of these answers that they are not upon oath; 
because I receive this as information on foreign 
law, upon which die (^ourt is to 
furnished by persons professing that law 5 and it 
is in the experience of all of us that such informa, 

tion 
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tiofi is tisually received in this form ; and I learn 
on enquiry, from those #ho are well versed in the 
pi^ctice of the Court of Chancery, that it is the 
usual practice of that Court, to receive information 
on foreign law in the same manner ,—mi on oatht — 
but on a reliance in the honour and integrity of the 
Professors of that law. If there is any doubt, or 
intention to raise a doubt on this point, I could 
wish that it might be intimated before I proceed 
further; because the consequence would only be 
that the cause must be opened, and the opinions 
of these persons must be taken at great expence 
and under great delay, fii tlie fonn of depositions. 

Finding that no objection is made, I shall proceed 
without reserve to use the answers which have been 
communicated to me. 

The first question, on which I required further 
information, arose out of the deposition of Mr. 

Lyon^ who had stated that Beth Joseph was a 
** guide of the Jewish Church of the highest autho- 
“ rity in such cases —and on the fifth interro¬ 
gatory he says, “ that according to the Jewish law 
** given by Moses, the only ceremony necessary 
“ to constitute marriage, is that of the Kedushim, 

“ but that, since that time, the Rabbles have 
“ added the Ketuba; that in Beth Joseph it is 
said, that a marriage by Kedushim alone, that 
" is without consummation, may be so far good, 
that it cannot be invalidated.^' 

The answers which I have received come from 
the Bethdin of the Jews, and from two Rabbies. 

The Bethdin say, “ that when Kedushim is given, 

“ with all the circumstances* necesslry for the per- 
'^ ibrmance of the cereihony, and the parties 

“ labour 
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** labour under no disability of age, consangui- 
^ nity, affinity, mental disability, or pre-contract 
• “ in the female—and the ceremony was then per- 
“ formed in the presence of two competent wit- 
“ nesses—that ceremony is termed by the He- 
“ brews positive and complete hetrothment; but 
“ when any one of the circumstances, which are 
absolutely essential, is wanting, it is then no 
“ Kedushim at all, and is null and void. If, from 
“ the evidence of the witnesses, it cannot be in- 
“ ferred, whether all the circumstances necessary 
“ for the perfection of the ceremony, as where 
“ there is ground to suspect the qualification of 
“ the witnesses, or the ability of the parties; it is 
“pronounced a doubtful betrothment^ for it hath 
“ peculiar effects ; and such a decision is a com- 
“ plete and excellent judgment from a Jewish tri- 
“ bunal, it being conformable to the Jewish laws. 
“ In each of these instances, respectively, the tri- 
“ bunal neither renders valid nor invalid, nor 
" doubtful, but merely applies the law to the fact, 
“ In a fourth instance, it may be said that the 
“ Kedushim can be invalidated, and that is when 
“ the betrothment has been effected with all requi- 
“ quisites, both in perfection of act, ability of par- 
ties, and qualification of witnesses; but if the 
parties, in the performance of that act, have 
“ trespassed on some Rabbinical injunction, and 
“ transgressed some bye-law instituted for the 
“ good order of society, those Kedussin are 
“ voidable, and can be invalidated by the Bethdin; 
“ for there is an established rule in the "Talmud 
“ j||iat says, * Whoever gives Kedushim, it is with 
^ apptobation and consent of the Babbies 

“ the 
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“ the Beth4in can render the Kedushim invalid, 

“ by alienating, ab origine^ that property, whereby — 
" the man elfected the betrothment; or even if it 
“ were effected by carnal intercourse, by consti- 
“ tuting that act an act of prostitution. Every 
“ Bethdin, of whatsoever time and place, may ex- 
ercise that discretionary power; but we never 
“ assumed that authority, because we do not find 
“ upon record any precedent, wherein our prede- 
“ cessors exercised that power, though warranted 
“ by law. All that we have said here is not only 
“ the opinion of the author of Beth Joseph, but of 
“ every learned Jew.” ^ 

It is then asserted by these gentlemen, as I un¬ 
derstand them, that wherever there is a defect of 
ceremony, which the rules of the Rabbinical law 
prescribes, it is in the power of the Bethdin to set 
aside a marriage deficient in any of those parti¬ 
culars. One of the private persons who has been 
examined, Mr. Lyon, answers: ‘ I know well that 
Beth Joseph says, ‘ that the Kedushim, if pro- 
perly given, cannot be invalidated j and the 
" woman is called EsheUish, which means the wife 
‘‘ of him who gave her Kedushim for every legiti- 
“ mate point of marriage.’ ” 

Mr. Ish Yemene also says on this subject, “ that 
“ any man of knowledge will understand, that his 
“ opinion must be, that when any woman has taken 
“ Kedushim, in the presence of two witnesses, 

“ with her free will, it is perfect Kedushim, and 
“ she is called Eshei-ish,^* He cites certain 
passages in which it is laid down, in Beth Joseph 
and in others, “ that what constitutes inarria^ is 
“ the Kedushim.” The witness concludes, “^at 
from all this it is proved, that, according to the 

“ opinion 
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“ opinion of Beth Joseph, no Kedushim proper^ 
“ given can be invalidated.” 

The second question, or rather the second attd 
third, which may be considered together, arose otot 
of the depositions of Mr. Ish Yemene, who refers to 
Mamomdeso& an author of very high authority; and 
the Court was much impressed with a passage from 
his works, said to be found in Mr. Selden, in which is 
described the particular position, on which I wished 
to be informed—“ Whether a woman, having re- 
“ ceived Kedushim, was a complete wife, notwith- 
“ standing matrimonial intercourse had not passed ?” 
Mr. Selden refers to certain passages as well in the 
Misna as in the Gemara. The answer to that 
question is in these terms: “The assertion made 
“ hy Ml. Selden, that the woman, who has received 
“ Kedushim, is vere uxor, is unfounded; for the 
“ faithful translation of the Hebrew words is an ap- 
“ pellation applicable both to a woman who is simply 
“ betrothed, as also to a married woman, wife or 
“ uxor. But the special name for a married woman 
“ is, in the Rabbinical style, Nessua, taken, nupta ; 
“ and in the Scripture style, Behulah Behai, horded 
“ of or by a Lord. Mr. Selden is right in what he 
“ asserts, * Tliat'if any man, except the Betrother, 
“ should have connexion with a woman, though 
“ but simply betrothed, he would incur the punish- 
“ ment of death. And also, that to be released 
“ she must have a divorce; for, in this respect, she 
“ is like a married woman.* It is merely as to 
“ the punishment of death that Mr. Selden refers 
“ to the Misna and Gemara, and not to t^asser- 
“ tion of *vere uxor ; for, on that very passage of the 
“ Talmud, as in every other passage of the same, 
“ the T^mud cads the woman, who has accepted 

« Kedushim, 
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“ or Arussa, betrothed, but likdo ». 

not Nessna, taken, as corresponding with the 
English word married*' 4 th ^ug. 179 *. 

I understand then from this representation, that ^ 
there is a word applicable both to a betrothed wo¬ 
man, and to a married woman ; but that there is 
al^ another term peculiar to a married womap; 
mid that Mr. SeMen is understood to say that a 
woman, so betrothed, is •oere uxor, to the effect that 
she cannot be separated but by divorce, and that a 
person, having intercourse with hei-, commits adul¬ 
tery, and becomes liable to the penalties and 
punishments attending it; but it is not understood 
to convey a general assertion that she is vere uxor, 
to all intents and purposes. 

The private persons who have been examined on 
this-question, give rather a different account. Mr. 

Lyon is unacquainted with the Latin tongue, and 
all that he can say is, “ that Eshet-ish means wife 
“ of him that gave the Kedushim, and she is pro- 
“ hibited to all the world.” Mr^Isk Yemene is igno¬ 
rant of the Latin tongue likewise, and confines his 
answer upon this question to his belief of the au¬ 
thenticity of the citations of Selden, so far as he 
collected them. 

The next question, which appears to go to the 
point in issue was, “ whether a man, who had 
** solemnly given Kedushim, has not a right to call 
“ on the woman to submit to conjugal embraces, 

“ and whether she is not guilty of a breach of 
“ marriage if she refuses to submit ?” The answer 
of the jfefchdin is, that ** a man, who has given 
“ Kedushim, is so far from having a right to call 
“ upon the woman, who has accepted it, to con- 
“ jugal embraces, that, on the contrary, the parties 

“ are 





lindo t>. forbidden to have conimi:^ intercourie in 
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*\hAug, 1795. " sin, and would incur corporal punishment by so 
i6th&^. 1795. „ joiug . that the right, which the man acquires 
** in the betrothed woman, is that he can demand 
“ of her to prepare tor being admitted to the 
“ matrimonial state, within a convenient time; and 
** when that period is expired, it is expected that 
“ she will surrender herself to enter the Hupa, 
“ which constitutes marriage; but she is not 
“ bound in conscience and in law to submit 
“ thereto. The consequences of non-compliance 
« are, tliat she will be called before the Tribunal, 
“ and interrogated, why she does not fulfil the 
“ marriage promise ? If she says, that her non- 
« compliance proceeds from aversion^ and that she 
** detests the man,—then he is ordered imme- 
“ diately to give her divorce, and would be legally 
“ compelled so to do in case of, refusal. But if 
“ she alleges frivolous excuses only, the Tribunal 
“ will admonish her, and if that proves ineffectual, 
“ she is to be called out daily in the Seminaries and 
“ Synagogues for four successive weeks, and if she 
“ continues intractable, at the expiration of twelve 
months, the man will be compelled to divorce 
« her.” 

According to this explanation, notwithstanding 
she has received Kedushim in the most solemn 
form, she may assert her dislike, and the man will 
be compelled to divorce her. If this be the cage, 
undoubtedly it is impossible to say that there is 
a vinculum conjugate existing between the .parties; 
It is a contract which binds to nothing} and is 
determinable at her own pleasure. 

. It 
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It is stated, indeed, that the2« is a diH^rence of »• 
opinion amongst some of their ancient doctors on 


this point; but the authorities, on which they 
principally rely, warrant the construction which is 
heite given of the Kedushim and its legal effects. 
This is the opinion of RabMi Isaac Alphassi, the 
first of the three chief guides, on. whose authority 
all religious matters are determined. Maimonides, 
who is the second authority, says the same, and 
also the Jewish doctors, some contemporary, and 
Others subsequent to the said Alphassi and Mm>- 
monides. But Raburn Ashur, who is the third of 
the chief authorities, and the author of Beth Joseph^ 
with some others differ, and say, “ that when 
a woman will not comply, the man cannot be com- 
** pelled to divorce her, but merely requested there- 
•* to ; but that no coercive measures can be used to 
compel her to enter the matrimonial state; for 
even a married woman, who should recede from 
“ conjugal rights, would incur no punishment as 
“ for a transgression, but she would lose only her 
maintenance, and the dower with which she had 
« been endowed.” 

The Bethdin describe the opinion of the leading 
doctors to be, that the man may be compelled to 
divorce her,—and I understand them to concur so 
far as to state their own opinion to be, that the 
man cannot compel the betrothed woman to sur¬ 
render her person; but, on the contrary, that she 
may disavow the engagement, and, on making a 
public disclaimer, will be released under the au¬ 
thority "©f the Bethdin. 

Most certainly this is a very different account 
from that which we have received from others, 
particularly from Mr. Lyon and Mr. Ish Yemency 

who 
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BklSSStL who both say, “ that he has a tigiii td 4emand his 
^ wife, and eidl on her to come td his hotise^O he 
« at his command.” 1 

These persons refer to authorities, and so do 
the Bethdin; and I must suppose them fairly cited, 
though, I Confess, thise opposite authorities do hot 
much enlighten me. Mr. Ish Yemene goes on to 
state, that the woman who .rebels against her 
“ husband in conjugal points, is to be^ proclaimed 
“ on Saturdays in the Sywgogue, and the Beth- 
“ din ought to admonish her, that if she does not, 
“ within four weeks, submit to hfer husband’s com- 
** mands, though her dower, be very considerable, 
“ it shall be lost, and that as well in the case of 
“ betrothed as of the wife*^ Maimonides says 
the same,—“that a betrothed, whofee, time has 
“ arrived, and does not submit to her hu^and, is 
“ under the same law which has been described 
“ respecting the wife.” Rabbi Samnuel says, “ that 
unto the betrothed the Bethdin give thirty days, 
“ and if the relations should prevent the woman 
“ from submitting, the like thirty days will be al- 
“ lowed to them, and,, at the expiration of that 
“ time, if the order of tlie Bethdin is not obeyed, 
the punishment of excommunication will be de- 
“ nounced against them.” 

Another question was, “Whether, after Kedu- 
“ shim, a woman canbe divorced, excqit for such 
“ causes as would be causes of divorce after mar* 
“ riage ?” I think the answers aR agree in stating, 
that there is no assignable did^rence, but that great 
power is given with respect to divorces in iiiie case 
as well as in the other. 

Hie sixth question referred to the rights of pro¬ 
perty ; upon which the Bethdin say, “This question 

“ we 
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we mwMi |»Mtlyj9(^ because it ownprizes several . 

“ idm ; we deem It necessary first to dpsciibe wl^at _^^*-****^^ 
Hupa is, lest it should be misreprescit^d. 

According to Mamomdes and the authp: of tJue ^‘ 3 »<airaw 
M€^ Joseph, this ceremony is—‘ that the 
brings the woman, whom h© has previously be- 
trothedh to his house, sets her aside for his special 
“ end, and is united with her/ Wliich bringing 
“ home appears from the Talmud to be prescribed 
“ to be done in a public- and ostensible manner. 

“ This bringing home, however, and this setting 
“ aside and -being united with her, is the very 
** essence of marriage, though it be not solemnized 
‘*by the nuptial benediction, nor marriage con- 
“ tract j but it is ordained, that the solemnization 
** and the Ketuba, or marriage contract, should 
“ precede the marriage, which is never omitted 
when things are done in a regular and proper 
“ maiiner. Some, however, describe the Hupa to 
“be in the following manner:—The bride and 
“ bridegroom are introduced under a pavilion or 
“ canopy, attended by the relations and friends j 
“ and that the espousal and nuptial benediction 
“ being said, constitute the Hupa. Tliis is the 
“ customary mode used in this country and most 
“ other countries with which we are acquainted. We 
“ are of opinion, that cither this or tlie other mode 
“ will constitute Hupa; t;he latter, because it is 
« the one gener^ly adopted, for we greatly revere 
“ customs universally and anciently established \ 

“ the former, because it is laid down by the great 
“ and the author of Beth Joseph, 

“ When either of these modes of performing 
Hupa has been observed, though consummation 
has not passed, the woman is married, provided 

s “ she 
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** she is in a fit state of receiving cofinubial etn- 
“ braces j otherwise, though she be brought home, 
“ she is but Amssa, or Betrothed** In another 
place they say, As to the relation that the Ke- 
“ tuba, or marriage contract, has with respect to 
“ the marriage fortune,—we must observe, that 
“ nothing is called Ketuba, but what a man binds 
“ himself to give to his wife as a dower; but, 
‘‘ what the woman brings to her husband in mar- 
“ riage, is called Nedomahy donation^ and the right 
“ of the man in tliis donation entirely depends on 
“ the articles of agreement between the parties, 
** previous to their entering into the married state. 
“ These articles are either specified in the Ketuba 
“ by reference to another written document made 
“ for the purpose, or they are expressed in the 
very Ketuba. But, if previous to entering into 
** the married state, no stipulation was made, ex- 
pressing what right tlie man should have in the 
“ property which the woman possesses, or becomes 
“ entitled to at her marriage, that property, whether 
“ moveable or immoveable, passes with the w'oman 
in poiestateni viri, for the husband to enjoy the 
“ produce thereof during his natural life, and if he 
“ survives the wife, continuing her huvsband ’till 
“ the time of her death, he becomes then master of 
“ the principal. Now since Hupa, as above de- 
“ scribed, constitutes marriage, even without Ke- 
“ tuba or marriage contract, the husband obtains 
“ a right in his wife’s property either according to 
“ previous stipulations made for the purpose, or 
“ in the produce thereof, if there be^ no such 
“ written agreement.” 

Upon the seventh question they say, “ That 
** having laid it down that the Hupa is the very 
8 «essence 
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essence marriage, consequently a woman so 
“ married, though there be no Ketuba, is entitled 
“ to a stated dowry of fifty shekels, if a virgin, or 
" twenty-five shekels if otherwise, this being one 
** of the ten rights that she can claim of her hus- 
** band, whether he bound himself to fulfil them 
by a written contract or not.*' 

With respect to any question of property, I think 
it was proved by tlie general evidence that the 
rights of property did not necessarily follow the 
Ketuba. The doubt then was, whether there might 
be a right to the person of the wife, though not to 
her property, which might constitute the vinculum 
matrimonii^ and give him a right to call upon his 
wife to fulfil it, either by his own authority, or by 
resort to the Jewish tribunal which has jurisdic- 
, tion in matters of this kind. 

Upon this important point there is a difference 
of opinion, and great opposition between the wit¬ 
nesses. There is, on one side, the Bethdin positively 
asserting that the man has no power of his own, 
nor any power to call in the authority of the 
Bethdin for that purpose; but that he is compel¬ 
lable to give up the contract, if the wife persists in 
her aversion to it: On the other hand, there is 
the opinion of private Rabbies, that it is otherwise^ 
Under this difference of opinion on a point which 
goes to the very root of the question, how is the 
Court to decide, and to which authority is it to 
adhere ? 

It is to be observed, that the Bethdin is the 
tribunal which administers the law, on questions 
of this nature, as it exists in this country, and 
therefore must be presumed to understand it. It 
h vtry possible that the Jewish law may, like other 

s 2 systems 
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systems of law, receive different modifications by 
the particular laws of different communities. 
There are principles of marriage law generally 
' prevailing in Europe; but the canon law subsists 
under very different modifications in different 
countries, according as the different institutions 
of the countries in which it is received operate 
upon it. If I am to enquire into the operation of 
a foreign law, I must look not to the more ge¬ 
neral ceremonies, but to those of the particular 
countries respectively. 

It appears that Mr^Jsh Yem&ue has been a 
])rofessor of Jewish law at Hamburgh: It is 
possible, therefore, that he may speak according 
to the particular modifications of the Jewish 
law in that country, or it may be that there arc 
certain modifications of the Jewish law in this 
country which are best known to those who are 
in the habit of administering it here. 

Supposing therefore, that the attainments of 
knowledge are equal in the individuals, I think the 
balance of the authority must incline to those who 
are the professors of the law as it is administered in 
this country. I must consider also, that the 
opinion of the Bethdin is a judicial opinion, and 
not merely the opinion of an individual, the weight 
of which travels no further than the reputation of 
his own personal attainments. It is an authoritative 
©pinion, which not only conveys knowledge, but is 
also sanctioned by the qualifications of probity, 
learning, judgment, and discretion, which must be 
presumetl to have recommended the individuals to 
the judicial situations, which are entrusted to them. 

The Bethdin say, as I think I should, that this 
is a contract absolutely determinable at the will of 

the 
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the woman*; that, if called upon by Mr. Beltsario to 
fulfil the engagement, she has nothing to do, but 
to say that she detests him, and does not choose to 
continue his partner. If that is so, 1 should have 
great difficulty in saying that there is an absolute 
vinculum subsisting between them; 1 must there¬ 
fore pronounce, if this information is correct, that 
he has no right to consider himself as entitled to 
the character of husband. 

It is possible there may be an error in tlie de¬ 
termination. I am sensible of the extreme 
difficulty which is to be encountered upon a 
subject so far out of the reach of the ordinary 
studies of this profession. But it is my comfort 
that, if there is error, it is not mine. It lies with 
those who have given this information—who are 
bound to give it conscientiously, and I am bound 
conscientiously to receive it. If 1 was to de¬ 
termine the question of marriage on principles 
different from the established authorities amongst 
the Jews, as now certified, I should be un¬ 
hinging every institution ; and taking upon myself 
the responsibility, as Ecclesiastical Judge, in 
opposition to those who possess a more natural 
right to determine on questions of this kind. On 
these grounds T am of opinion that Mr. Belisario 
has not proved his case, and that Esther Lindo is 
not to be considered as his wife.—The words of 
the decree must be simply— that she is not the •wife 
of Aaron Mendes Belisario. 

Affirmed, on Appeal, by the Judgment of the Court of 
Arches, which fs printed in the Appendix with some ad¬ 
ditional papers, as further elucidatory of the general subject 
of this cose. 
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HODGKINSON, falsely called WILKIE, 

z;. WILKIE. 

was a case of nullity of marriage, on the 
part of the wife, by reason of her minority, and 
the want of consent of her mother. 

Judgment. 

Sir fniUam^Scoit .—This is a case in which there 
has been a very considerable quantity of evidence 
adduced, and much argument bestowed, and That 
on the authority of parents to give consent, which 
is not very applicable to the case. Looking only 
at the bulk of the depositions, it might be con¬ 
sidered as a case of difficulty; but the real 
point is very clear, and lies within a very narrow 
compass. The suit is brought by Miss Hodgkin- 
son to annul her o^m marriage, under the pro¬ 
visions of the Marriage Act, which is made, I will 
not say in derogation of the liberty of marriage, 
but as a restriction upon it. As such, it has 
always been held right that it should be strictly 
construed. It is enacted, that the marriage of 
Minors, celebrated without consent of parents or 
guardians, as specified in the Act, should be 
invalid *. Ail the circumstances, however, on 

which 


* The ctmscui of parents to the marriage of children, in patria 
potestate, was required by the Roman law. “ Nuptiae consistere 
“ non possuntnisi consentiuntomnes, id estqui eoeunt—quorum- 
“queinpotestateahnt.” Dig.lib.23. tit.2. §2. Cod.5.tit.8. §2.5.” 
The Ciirly councils and canons of the Church of Rome strongly 
upheld the satne jirinciplc. But it was relaxed by the Council of 

Trent, 



CONSISTORY COURT OF LONDON. 


S63 


which that conclusion depends, must be fully lIoDGKfNSON 

proved. The onus probancli lies on the party 

suing to annul the marriage, who must prove 

clearly not only the minority, but also the want 

of the requisite consent. In the present case, both 

questions arise. It appears that the Husband is an 

Apothecary of the Dispensary at Newcastle, and 

that the Wife is the Daughter of an Exciseman 

of that place. It is clearly shewn, that Wilkie was 

very intimate with the Father during his life, and, 

after his death, with tlie Widow and her Daughter, 

who received many kindnesses and ifiuch assistance 

li'oin him. This fact derogates in no inconsiderable 

degree from the testimony of the Mother, who 

has taken on herself to deny it, though it is incon- 

tcstibly proved to the perfect satisfaction of the 

Court. It is admitted, because it could not 

be denied, that the connexion commenced'with 

the entire approbation of the Mother; that Mr. 

Wilkie was considered as her intended son-in-law y 
and that she expressed not only approbation but 
anxiety that it should take place at an early period. 

At last It did take place, by virtue of a licence 
obtained on the oath of the Husband, in which he 
swears that the young woman is of age ;—there is 
no appearance of any consent on the face of that 
instrument. It is admitted, that she wanted only 
seventeen days of being of full age, and there is 


Trent, sess. 24, and not considered to constitute nullity, Pothicr, 
tit. Mar: part 4. ch. 1. sec. 2. See also Bishop Taylor on the 
Power of Fathers, 14 vol, 201. 

The Reformatio Legum, art. 4. de Matrimonio, adopted the 
principle of nullity. But it was never actually established in 
this country, till,the st. 26 Geo. 2. c. 33. according to the re¬ 
strictions therein contained. 

s 4 nothing 
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hodokiwson nothing that shews whether that fact was known to 

V » ^iVlLKIE* • 

the Husband or not; though it may reasonably be 
4th 1795 . presumed, that, as the time of full age was So 
nearly approaching when the licence was taken 
out, he would diot have incurred the guilt of perjury 
for any such object, when he knew, or had reason 
to think that he had the full consent of the Mother. 
It is not contended that any particular dissent 
was then signified; and it is proved, that tlie Mother 
was in the habit of throwing out, in conversation, 
that her daughter was of age; there is therefore 
reason to suppose that he really thought so. 

It is true, however, that, if the fact is clearly 
proved, the Court can make no exception on that 
account, as It is merely ministerial in declaring the 
result. In a case so clearly proved, I shall abstain 
from going through all the evidence on that point, 
since 1 shall consider the question of consent first; 
—if that is established, all other considerations will 
be superfluous. On that part of the case I think 
the evidence is sufficieut. The motlier has been 
examined;—it appears that she is a reluctant Wit¬ 
ness, and has deposed, nearly in the terms of the 
allegation, “ that she did not give consent to this 
“ marriage.” That the parent is a material wit¬ 
ness is not to be denied ; and the Court will always 
pay due attention to such evidence; but it must 
attend, at the same time, to all circumstances re¬ 
lating to the credibility of the evidence; to the 
probability of the circumstances stated, the credit 
of tlie person, and the degree of support or con- 
lirmaiion that it may receive from the testimony of 
others. 

S' 

As to the csonduct of the party, if the question 
depended merely on that, there is strong evidence 

that 
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that her heart and mind went along with this con- Hodokiksw 
nexion. The man lived on terms of intimacy and 
friendship with her; was admitted into her fami- 4th Aug. 179a. 
ly, with every encouragement to his addresses ; so 
that, if there was any dissatisJactio^ entertained, it 
must have been upon a very sudden change. It 
is undoubtedly true, that consent may be re¬ 
tracted ; since the parental authority continues up 
to the time ol* marriage. This principle, however, 
must be taken with reasonable limitations; for it 
cannot be maintained that this power can be ar¬ 
bitrarily resumed at any moment :* tliat if a parent 
gives consent on Monday for a marriage the next 
day, and it is deferred, it would be necessary to 
renew that consent, or that it would be considered 
as wearing out or expiring by mere lapse of a short 
time. When consent has actually been given, it 
will be necessary that dissent afterwards should be 
distinctly expressed, and that it should be proved 
so to have been in the clearest manner 5 for it would 
be a most alarming circumstance, if, from mere 
brooding dissatisfaction in the mind, not expressed, 
the validity of a marriage to which consent had 
once been given, could be attacked. 

These are the observations which I think myself 
justified in making on the probability of the trans¬ 
action. On the credit of the witness herself, I feel 
the weight of the observations which have been 
made ; lor I am satisfied, that she has not deposed 
with that regard to impartiality and truth, which 
are necessary to place her before the Court, in tlie 
character of a pure witness. Then taking the evi¬ 
dence in this view of its own improbability, and the 
credit of the witness, I am next tpr inquire how it is 
affected by the other evidence in the cause. There 

is 
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homkinwn jg a great concurrence of evidence, which proves 

_ 1 not only her approbation, but the anxiety which 

4 th1796. she expressed on the subject, and that up to the 
very moment of the fact of marriage, *These wit¬ 
nesses prove the expressions of satisfaction by the 
mother, both immediately before and immediately 
after the ceremony. 

The witness Scape says, “ that about a fortniglit 
“ before the marriage, the mother requested Jiimself 
“ and his wife to intercede with tlie daughter to 
“ marry Wilkie,^ and expressed her disapprobation 
“ of her conduct, in giving encouragement to 
another person ; tliat about three or four days 
“ before the marriage, he informed her that it was 
“ to take place, and that she expressed her satisfac- 
“ tion at it, and said ‘ that it ought to have taken 
“ place long before.’” It appears, therefore, that 
she was informed of the place, of the time, and of 
the person by whom the ceremony was to be per¬ 
formed, and that she signified her approbation at the 
approaching event. Then wliat was her conduct 
immediately after the ceremony ? She drank to her 
son and daughter, wished them health and happi¬ 
ness, and thanked the witness and his wife for the 
trouble which they bad had. Mrs. Scape, if her 
testimony is to be credited, and I see no ground of 
imputation, confirms her husband. She deposes, 
that about a week before the marriage, the 
“ mother said, that Mr. Wilkie was ill, and that 
she believed he was made worse by the en- 
, “ couragement which her daughter gave to an- 

“ otlier person ; that she desired her to go to her 
“ daughter, ^nd hear what she had to say for her- 
“ self, for she Was desirous that she should be 
** married, and the sooner the better. She said^ 

“ that 
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that her daughter would not be married at Neiv- ** 

“ castle, but at some distant place; and added,, - 

“ that if it could not be at Newcastle, it could not 4th ^lig. 1795. 
“ be any \^ere better than at Omigham ; that the 
“ mother asked when the marriagef'was to be? and 
“ that the daughter told her the day.” 

By what sophistry the mother has imposed on 
her own mind, is to be collected, I think, 
in another part of the evidence. She seems to 
have thought that the requisite consent was a 
formal act, and that it must j^e in writing; 
since she told her eldest son, that, though she 
had given her consent, it was not in WTiting, 
and no one could prove it. She told Dr. Clarke, 
also, that neither Wilkie nor her daughter had 
ever asked lier consent, meaning clearly a 
formal consent; but that if they had asked, she 
should have given it. Then how can the Court 
adopt the suggestion of any change of purpose ? I 
feel that it would be perfectly unnecessary, and that 
it would be oppressing and encumbering a single 
fact by an unmerciful accumulation of evidence, 
if I was to go through the depositions of other 
witnesses, who prove a conduct totally contradic¬ 
tory to the case set up. I think there was clearly 
such consent as is sufficient to establish the mar¬ 
riage j and that if I was to pronounce otherwise, 

I should invalidate every marriage, in which there 
had not been a formal and written consent. 

It will be unnecessary to consider whether the 
young woman was a minor or not j I will therefore 
content myself with saying, that if the consent is 
proved, as 1 think it is, the minority is not proved 
on the evidence adduced—opposed, as it is, to the 

contrary 
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hodgkiwsom contrary declarations as to the time of Inrth, On 
every part of the case, then, I am of opinion that 
4th 1795 . there is a fatal defect—on the point of consent- 
by opposite evidence ; and on the minecity, in the 
insufficiency of proof, which would restrain the 
Court from pronouncing a sentence of nullity on 
such evidence. 

The Court is bound, I think, to say a word 
or two on the conduct of the cause, which it 
would not be decorous to pass over. There 
has been a n^ost unwarrantable attempt to ob¬ 
tain evidence by purchase, which calls for more 
than mere censure. I hold it to be my duty to 
reserve it for further consideration, whether an 
application should not be made to some other 
Court to correct an attempt of this nature, which is 
highly derogatory to the administration of justice, 
and what, if passed over with even verbal censure, 
may draw upon this Court imputations unfavourable 
to the purity of its proceedings. 

1 think the wife has failed in her proofs and like¬ 
wise in her duty ; and I can only hope, that it has 
been by some unhappy mistake alone, that she has 
been led to attack a marriage bond, which the 
laws, and the religion of the country, hold to be 
perfectly valid j and that she will see the necessity 
of returning to her duty under the connexion which 
she has formed. 



CONSISI'ORY COl/Rl* OF LONDO^^. 




ELWES t;. ELWES. 

4 

'T'HIS was a case of divorce, by reason of the 
adultery of the wife, in which the merits of the 
case, and the objections arising on the evidence, of wife, 

f 11 111^ decreed.—Ob- 

are discussed at length by the Court. jections to the 

evidence over¬ 
ruled. 

Judgment. 

Sir William Scott —This is a proceeding for a 
separation, by reason of adultery, instituted by 
John ElweSf Esq. against his wife. The marriage 
took place in 1789, the parties cohabited together, 
as it should appear, upon terms of matrimonial 
affection, at least during the latter part of their 
joint residence, until September 1793, when coha^ 
bitation ceased. It was some time after that the 
cause commenced in this Court. Various pleas have 
been given in—-a libel on the part of the complain¬ 
ant : A defensive plea on the part of Mrs. Ehves, 
a plea stating a verdict which has been obtained in 
an action at common law, two pleas exceptive to 
the credit of witnesses on each side, and one alle¬ 
gation restrictive of the credit of one witness, ex¬ 
amined on the part of Mrs. E/wes, whose credit 
had been impeached. 

The pleas have been thus numerous j many wit¬ 
nesses have been examined 5 and the cause has been 
argued with much zeal and industry. The Court 
has been called upon, by more than one admoni¬ 
tion, to apply much caution in the determination 
of this cause. I hope and trust, that the opinions 
which I have occasion to deliver in cases of this 
kind, are in general formed with due deliberation, 

and 
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^ sufficient attention to the obligations of* that 
office which I happen to fill. Having said this, I 
j3thJaiy 1796. must add, that in very few cases have I had less 
hesitation and fluctuation of opinion, than in the 
present. It appears to me, that the real merits of 
the question reside in few particulars, and that 
these particulars are not liable to much serious 
doubt or nice observation, and tliat they lead to a 
conclusion which resides? at no great distance from 
such premises. Tliere are many parts of the case 
which unquestionably are pretty remote, but those 
parts, perhaps, I sliall not And it necessary to travel 
into with any minute exactness. The persons, 
with whom Mrs. Elwes stands charged, are two, a 
Mr. Egerton, and a Mr. Harveyy persons, it should 
seem, bred to the law, living in different law so¬ 
cieties. There are several articles of the libel, 
given on the part of Mv.FJweSy which state the 
commencement and progress of the acquaintance 
which this lady had with these two persons from 
the year 179 h and which lasted with much general, 
and, it is contended, with much suspicious fami¬ 
liarity, till the time wiien he separated from his wife. 
The latter parts of the libel slate, what in our 
technical language are called approximate facts, or 
facts from which the legal conclusion of adultery 
is immediately deducible. 

Upon this libel four persons have been examined, 
and the whole support of the accusation is com¬ 
prized within their testimony; for if they do not 
prove sufficient, there is an end of the charge, 
nothing farther arises; on the other hand, if they 
prove sufficient, they will establish the legal con. 
elusion, unless the legal effect of their testimony 
is taken off by something which either destroys it 

directly 
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directly by contradiction, or which depreciates it El was v. 
by diminution of the credit of these witnesses, or 
defeats it indirectly by the opposition of other iSthJufy 1756. 
facts, consistent with these in point of truth, but 
leading to a different legal conclusion j such as a 
connivance, and still more an active seduction on 
the part of the husband, before the injury was 
committed, or a condonation of it, after it came to 
his knowledge. Three ©f the witnesses are exa¬ 
mined to general familiarities and specific facts j 
one to general familiarity only. 

It has been truly observed that the libel goes a 
considerable way beyond the proofs; facts are 
charged wliich can hardly be said to be proved at 
all in the manner they are stated in the libel; and 
there are other facts which, upon the evidence, 
turn out to be slight and insignificant. Having 
said this, I may add it is no more than may be said 
in almost every case of this nature. The com¬ 
plainant states his case from information and re¬ 
port, and in these matters, of mere general circum¬ 
stance and habit, there is much room for misappre¬ 
hension, and for over-coloured description. It is 
a matter of daily observation in such cases, that 
circumstances find their way into the libel, which, 
upon further examination, do not carry with them 
much serious importance; but it is a different ques¬ 
tion, whether there is not suflicient proved, upon 
this head, to excite the alarm of the Court, and to 
prepare it for the reception of evidence that may be 
more directly demonstrative of guilt. The general 
evidence, I think, has that effect j and I state the . 
result of it without exaggeration, when 1 say that, 
to my mind, the following particulars seem to be 
sufficiently established. That Mrs. a married 

lady. 
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eiwes t». lady, did admit these two young men to her so¬ 
ciety, in a manner that is not free from suspicion 
lathJuy 1796. and censure. They were not absolutely unknown to 
her husband, but they had no intimate acquaint¬ 
ance with him ; they rarely in his company; 
their society was never cultivated in any degree by 
him, nor was it in any manner recommended by 
him to his wife. However, in his absence, they 
visited her with great frequency and familiarity: it 
appears that they were each of them separate and 
alone with her in tlie absence of tlie husband; 
that they breakfasted and dined with her alone; 
tliat she occasionally called upon them in their 
Chambers; and that, when she met them in the 
street, she got out of her carriage, and ordered it 
to wait, or dismissed it entirely, and continued to 
walk with them ; that she roxle out witli them, and 
they waited for her at the end of the street, and 
that she ordered her servants to conceal from her 
husband their having been in her society; that 
she paitl the turnpikes herselfi or ordered them to 
be paid, in order to carry on the deception; in 
short, that she passed much of her time with them, 
not only unknown to her husband, but with an 
anxiety that it should continue unknown to bun, 
and with a degree of secrecy and clandestinity re¬ 
specting him, which, if it is not criminal in itself, 
is so closely connected with such habits, as to give 
a high degree of credibility to any thing more 
grossly criminal, that is stated to be the result. 

Having taken this general view of the evidence 
of the sort of familiarity which subsisted between 
these gentlemen and this lady, I cannot but think 
that it goes much beyond those limits which even 
the forms of the world allow in such -cases; and 
' if 
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if a wife will form connections of this liature, and Elwks ». 
will cultivate them in this manner, I cannot think 
she has much right to complain of the want of 
candour in her husband, or |n the world, if suspi¬ 
cions are entertained extremely to her disad¬ 
vantage. With respect to the freedom regarding 
these gentlemen, which I think no man can state 
to be consistent with the duties of sincerity towards 
the husband, and with thos^ duties of caution and 
prudence with respect to other men, which the 
character of a wife, even in the most relaxed ap¬ 
prehensions, impose upon a married woman,— 
enough is proved, in this stage of the case, to ren¬ 
der highly credible any evidence of a more sub¬ 
stantive nature which I may find in the progress 
of the cause. Some contradictions have been 
.attempted to be pointed out in the evidence j but 
they are not of that nature which in any degree 
destroy the proper harmony of the witnesses. 

The evidence is comprised in the examinations 
taken upon five articles of the libel: I shall only 
state particularly those which are supported by con¬ 
current testimony. The eleventh, which stands 
upon the single evidence of CoUkott, and in which 
an anachronism has been pointed out, is to this 
effect: “ That one evening, about seven o’clock, 

“ towards the end of the year 1792, as he was over 
** the stables belonging to his master’s house, he 
** looked through the window into the back par- 
“ lour, and he then saw, by the light of a candle, 

“ Sarah Ehoes and Mr. Egerton alone together in 
“ the said room; that he saw Mr. Egerton kiss his 
“ mistress several times, and take other indecent 
familiarities with her ; that he continued look- . 

“ ing at them for about five minutes, and then 

T “ w’ent 
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e'i^*eV' ♦** away.” The next arUqle stands likewise 
- - - upon his single testimony; for he says, “ about 

1 . 1 th jufy 1796 . 4t gve in the evening of the 18th of August 1794, 
he went up into tlie same room over the stables, 
“ and that he very plainly saw Mr. Harvey sitting 
*< inpon a sopha in the room, and his mistress sitting 
“ in a chair close to him, leaning her head towards 
“ him, ,and that apparently she kissed him several 
“ times; he mentions several other acts of gross 
“ familiarity; that he continued his observations, 
“ and saw Mr. Harvey and his mistress close to- 
** gether on the sopha i that she kissed him several 
“ times, and that they continued upon the sopha 
** for some minutes.** I suppose, on this evidence, 
I need say no more than that, if it is credited, 
the facts are of a nature from whence the legal 
presumption of adultery may be inferred. 

My observation, however, ought particularly to 
be Erected to those facts on which I have the 
benefit of concun*ent testimony, viz., on tlie thir¬ 
teenth, fourteenth, and fifteenth articles of the 
libel. Upon the thirteenth article Co///co/I deposes, 
that “ on the 21st of August 1793, in the morning, 
“ as he thinks, suspecting that there was some- 
“ body with his mistress, he went up into the 
“ room over the stables, and saw Mr. Harvey and 
“ his mistress sitting close together on the sopha; 
“ he saw them kiss each other several times, and 
“ his mistress sit on Mr. Harvey's knee j that h^ 
“ continued looking at them for about twenty 
“ minutes ; and after quitting the place for some 
“ minutes, he returned again, and saw them still 
in the same room alone together,” when he saw 
a great deal more familiarity, which it is not ne¬ 
cessary for me to repeat. This witness is sup¬ 
ported 
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ported by the testimony of John Taylor upon this ** *’• 

article, and he deposes, that “ on that day of the 
“ month of August, as he was in the stables, he ^796. 

“ was called up stairs by the groom,** a circum • 
stance which is adverted to bv the other witness; 

“ that he then saw Mr. Harvey and Mrs. Ehees 
** together alone in the drawing-room, and Mr. 

“ Harvey lying on the sopha therein, and Mrs. 

“ Elwes sitting in a chair close to him; that he 
** saw them kiss each other, and Mr. Harvey laid 
“ his hand upon her neck ; that being under the 
“ necessity of getting his carriage ready, he went 
** away.** 

Now, with respect to the contradictions that 
counsel have endeavoured to point out in this evi¬ 
dence, it has been urged that one of the witnesses 
states, that it was, as he best recollects, in the 
morning ; the other, that it was in the evening; 
but I think both these witnesses may speak true, 
speaking at this distance of time, and with a want 
of precision which they both avow. The differ¬ 
ence, in that respect, will not materially affect the 
substance of their testimony. It is said, that 
Taylor was not there on the second occasion. 

Taylor is certainly not examined upon that article 
of the libel, though he is vouched as being present j 
whether there is a mistake in that respect, I do not 
know; but I am satisfied upon the evidence that 
they were present at one of the times stated in one 
of these articles in society together, and that they 
did see what .hey jointly depose. 

The 14th article states a subsequent fact to have 
passed when Collicott and Taylor were together, to 
which the former deposes, that “ on the 2d of 
“ September, being in the stables, he went up stairs, 

T 2 “ and 
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^elwes' # ** plainly saw his mistress sitting upon a gentle- 

_“ man’s knee on a sopha, and saw him kiss her 

1 3th 1796 . several times, and pull her about, and take other 
“ freedoms with her; that he called up his fellow 
“ witness. Jo/m Taylor, and a Mr. Wild, and that 
they all ^aw the familiarities described.” Jo/in 
Taylor is examined upon this article, and deposes, 

“ that he looked into the same room, which is the 
“ back drawing-room, that he there saw them afone 
“ together, that he saw them kiss each other several 
“ times, and Mr. Egerton take Mrs. Elwes round 
“ the waist, and tliat after being some minutes 
“ together, they went out of the room.” 

It was observed, that the facts, to which these 
witnesses depose, arc not precisely and identically 
the .same j that the situation and attitudes of the 
parties, as related by one of the witnesses, are 
different as related by the other. It seems a suffi¬ 
cient answer to that to observe, that the parties 
were a considerable time together; tliat the ob¬ 
servations were made at different intervals, and 
that all the attitudes spoken of are ejusdem generis, 
and such as lead to a conclusion, that the facts 
followed, to which such gross familiarities are 
natural preludes: The variations are no other 
than may be expected to take place in such an 
interview. The last criminal fact is stated on the 
fifteenth article, which is deposetl to by CollicoU, 
supported by another witness of the name of Lings. 
lie says, “that, on the 15th of September, Mr. 
“ Elwes set off in his carriage for his country 
“ house, leaving his wife then ill in bed; that about 
“ ten minutes after his master was gone, EUzabeth 
“ Plumb went out, and remained for about ten 
“ minutes, and that half an hour afterwards, he 
9 ** being 



CONSISTORY COURT OF LONDON. 


277 

beinff in the street, saw Mr. Harvey come to the • elwes v. 

, t ° 1 1.1 -^ 1 - ^ Elwes. 

“ door, who was let in by some person, without ^ 

“ either ringing the bell or knocking ; that he went la*'' 1796 . 

“ to the room over the stables, and from this 
“ station his observations were of a similar nature 
“ to those already noticed by the Court.’' In 
corroboration of this, Ann Lings is examined, 
and deposes, “ that between twelve and one o’clock 
“ on Sunday the 15th of September^ her master set 
“ off from his house in London; that Williams went 
out of the house and returned; that witness 
“ went into the stables, being called by Collicott; 

“ that she saw' very plainly yix. Harvey and her 
“ mistress sitting alone in the room close to each 
“ other, Mx.Harvey having his hand either round 
her waist or neck, and saw those familiarities pass 
between them repeatedly.” 

Now, looking at this evidence of Collicott; and 
Taylor, and admitting the possibility of a mistake* 
in one of those witnesses, with respect to the time 
of day and evidence, I should surely carry that 
caution, which has been so strongly recommended 
to me, to a degree of absurd and unreasonable 
scrupulosity, if I did not conceive that they 
necessarily drew with them the conclusion that 
these parties were living in a criminal intercourse 
with each other. I suppose, no man, who hears 
this evidence stated, and gives credit to it, can 
think that I ought to stop short where the wit¬ 
nesses stop, and not go the length of supposing that 
something passed, which the witnesses have not 
literally described. Upon the effect of the evi¬ 
dence no sufficient question can be raised. Two ex¬ 
ceptions, however, have been taken to its sufficiency: 

T 3 First, 
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elwis t». ‘ First, that the witnesses themselves do not go the 

length of venturing to state, that the criminal 
13th 1796 . fact did take place. Secondly, that a witness is 
vouched, as having been present upon several of 
these occasions, a Mr. who has not been 
examined in the cause. 

With respect to the first objection, 1 take it to be 
a position perfectly new, that the C'ourt is bound by 
the defective apprehension of the witnesses. It is 
* the business of the witnesses to relate facts and not 
to draw inferences: that is the business of the 
Court; and it would be a monstrous proposition 
indeed to assert, that the merits of a case of this 
nature, are to depend, not upon the narrative, but 
upon the logic of the witnesses. Undoubtedly the 
libel must plead the conclusion of adultery, because 
unless it is pleaded, non conslat that it may not be 
an action for mere solicitation of chastitj/. But if 
the party does aver it, and he proves only proximate 
acts, he proves unquestionably the whole of his 
averment in the libel.—If a witness stops short, and 
declines or omits to state his belief of the ultimate 
consummation of the act, it is very true that the 
Court is put upon its guard to see whether there is 
any ground for a scepticism of that nature: but if 
the Court sees that the facts are of such a nature, as 
will justifiably, and almost necessarily, lead to the 
conclusion; the scepticism of the witness, even if it 
really exists, signifies nothing. The Court, repre¬ 
senting the law, draws that inference which the 
proximate acts unavoidably lead to; and therefore 
if the witnesses, even in this case, hesitated and 
paused about thawing that conclusion, I should 
not conceive myself in any degree limited by their 

hesi- 
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hesitation upon that subject. * The feet however is 
this, the witnesses are not examined at all as to 
their belief: An interrogatory is simply put to J 7 f 6 . 
them, whether they will take upon themselves to 
swear positively that the fact of adultery has been 
committed? They conceiving, I presume, that 
they were bound to speak to their observation, and 
not to their belief, have, in answer to that question, 
simply deposed—that they cannot take upon them¬ 
selves positively to swear that the fact of adultery' 
had been committed; meaning thereby nothing 


* The naUire of the evidence, on which cases of this description 
have been universally considered, is stated by Commentators in the 
following terms:-—Et ratio est, quia, cum adulterium sit ex illis 
criminibus, quae in abdito loco & omnino occulto admittuntur, est 
difficillimum probare, nec vere probari potest, sed ex probationi- 
bus petitis et presumptionibus concluditur. Unde fit, ut non tarn 
exactee probationes petendse sunt, ac in aliis criminibus, quee 
oculis patent, palamque perpetrantur. 

Sed non sutficit quscumque suspicio probabilis, sed desi- 
deratur suspicio violenta, quia hxc sufficit ad condemnandum. 
Est tamen cognitum certitudine morah, et ex lugenti prsesump- 
tione, quae virum prudentissimum ad iudicandum adulterium in- 
duceret. Sanchez, lib. x. tlisp. 12. p. 374. 

Est siquidem fornicatio et adulterium de genere horum delic- 
tonim quae clam ct abdit^ solent perpetrari, ut vix de lis certo 
constare vel probatio corum indubitata adduci queat—Quart in 
occultis ejusmodi delictis probatio conjectura pro concludenti 
habetur—Neque criminis certitudo alia requiritur quam quae 
haberi potest. Carpzovius, Definit. Eccl. lib. ii. tit. 12. Def. 209. 

Non enim potest ver^ dici fceminani adulterii ream esse ex sola 
suspicione, ita ut suspicio ilia pro criinine adsumatur; bene tanien 
pro judicio ct argumento adulterii, ex quo vehementer suspecta 
sit, eaque suspicio violenter, arbitrio boni viri, vel indubitata 
existimetur. Ex his vero praesumptionibus, quandoque fertur in 
civilibus ditfinitiva et ordinaria sententia quandoque etiam in cri-^ 
minalibus. Covaruvias, tom. i. p. 197. 

T 4 


more 
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bad passed 

-.. .'tL'k.. tinder the observations that they had the opportu- 
1.3th/ttiji pas. nity of making. * 

The othei’ objection is, that a third witness is 
vouched, who is not produced and examined in 
the cause.r-Jn the first place, it is by no means 
necessary tnat every person, who was present at a 
transaction, should be'produced by the party who 
prefers the charge : Even the cautious jealousy of 
our law establishes facts of this kind by the testi¬ 
mony of two witnesses at the utmost. That there 
could be any intention to dissemble the presence 
of this witness, or to withdraw him from the know¬ 
ledge of the Court, cannot be suggested j because 
he is vouched, by name, by the witnesses who are 
examined *, and L cannot help thinking that it is an 
observation, which does not merit to be treated 
with that degree of slight which was thrown upon 
it, that it was perfectly within the power of the 
other party to have produced this witness, in sup¬ 
port of their allegation of a conspiracy,—seeing that 
this witness was present at the transaction,—seeing, 
that he is so descr&ed to be in the presence of 
these witnesses,—seeing, that if these transactions 
did not pass, in the manner they have described, 
that Mr. Wild could have given a most effectual 
contradiction; for although I admit that originally 
it was not necessary, nor in any degree proper, that 
this witness. Wild, should have been produce'd 
on the part of the defendant, yet in these circum¬ 
stances I cannot but feel, that there was every call 
of propriety and prudence, if they are sincere in the 
belief that these transactions did not pass in t|ie 
way they are stated, to produce Mr. Wild iot the 
purpose of giving that contradiction. To say that 

it 
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it would be giving the other party the bei^efit of a v. 

cross examination is, in other words, ih my aj^re- 
hension to say only this,*—^that there was reason to lathjwiy 1796 . 
be afraid of the possible disclosure of the whole 
case; because, if the case was what they stote, 
that this was mere fabrication and c^dfispiracy, to 
be sure nothing which Wild could depose, either 
in chirf, or upon interrogatories, could be attended 
with any considerable degree of hazard. 

I am of opinion therefore that there is no ground, 
in point of law, to object to the sufficiency of evi¬ 
dence. These witnesses depose with satis/actory 
l)recision as to time; they depose with sufficient 
harpiony with respect to circumstances, and the 
effect of their testimony is complete. I am of 
opinion then, that unless there are objections to the 
sufficiency of the witnesses themselves, tlie evi¬ 
dence cannot be pronounced to be, in any view of 
it, deficient. Now is there, or is there not, any 
ground, in point of fact, upon which reasonable 
objections can be constructed to the sufficiency of 
these witnesses? If such objections exist, they 
must arise either out of their general character, or 
out of their depositions, or from tlieir conduct on 
this particular transaction. 

With respect to the general character of the 
witnesses in this case I must observe, that they 
arp all three of them totally unimpeached: they 
stand before the Court with reputations undiminiahed 
in point of general credit; and, upon those grounds 
are entitled to a favourable reception, as any wit¬ 
ness who appears in any Court whatever. To two 
of these witnesses, Taylor and Lings, nothing is 
imputed, as affecting their general character; and 
nothing arises from the other two sources of possi¬ 
ble 
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ble discredit, either from their depositions, ortheii' 

ALWESf , I 1*1* ^ rt 

particular conduct in this transaction; for, as to 
13 th , 796 . the declaration, made by CoUicotty respecting him¬ 
self and Taylor, supposing that declaration to be 
established, it may be very good evidence to aftect 
himself, but can in no degree, and by no fairness 
of conclusion, in any npnner, implicate the other. 

The only person then to whom attention 
has been called, in the way of an unfavourable 
attack upon the weight of his testimony, is the 
witness CoUicott, and to his evidence various ex¬ 
ceptions have been taken. It is said that he de¬ 
poses very strongly in chief, but that much of the 
force and effect of his deposition is invalidated by 
concessions and retractations upon the interroga¬ 
tories. Now, looking at the evidence which he has 
given in these two different forms, I am not by any 
means prepared to say, that he has deposed in a 
malignant and an uncandid manner. It is very true, 
that, upon the libel, he omits some circumstances 
which are stated upon the interrogatories j but tliis 
is no more than happens, and usually happens, ac¬ 
cording to the mode in which our examinations are 
taken. The attention of the witness is naturally 
elicited by the circumstances stated in the allega¬ 
tion ; to these he adverts, and frequently neglects 
or declines travelling into other occurrences than 
those particularly stated — but that these circum¬ 
stances were dissembled with any malignant intent, 

I cannot believe; because he expressly disclaims, in 
the history which he gives of the behaviour of the 
parties towards each other, upon these occasions, 
observations of any thing indecent or immodest. He 
says that he did not, at these particular times, see 
any thing inconsistent with the duty of M.r%,Ehs)es. 

The 
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The second obiection is undoubtedly erf t more *• 
forcible nature, that he has made declarations of a 
very alarming sort j that he has declared, that he lath 1706. 
would bear testimony against his mistress fiK* the 
purpose of ruining her; that he had received, or 
been promised to receive, a considerable bribe for 
this purpose; that he was actuated by motives of ma¬ 
lignity, as well as interest, nay, that he complained 
of her want of generosity: that, if she had acted in 
a different manner towards him, he would have been 
ready to give a very different testimony. Now I can¬ 
not, in my place, but notice that this evidence has 
been very unfairly introduced. The allegation was 
admitted upon the express ground, that these de¬ 
clarations had been made subsequent to the insti¬ 
tution of this suit. If they had not been so made, 
unquestionably they ought to have been pleaded 
before, because they are matters not so directly 
arising out of his deposition, as they are destructive 
of liis general credit. It was perfectly within the 
knowledge of one of the parties that this man was 
to be produced, and to what articles he was to be 
examined; and if he made these declarations 
within the knowledge of the person proceeded 
against, surely the consequence ought to have been 
that she should have pleaded these facts before, 
and not have waited till after publication of 
this matter; it being of that nature, which, in its 
general effect, is constantly and properly so 
pleaded. 

It was more incumbent in this case that this 
allegation should have been given at that time, 
because it connects itself with the suggestion of a 
conspiracy. It is pleaded, in the defensive allega¬ 
tion. 
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Elwm V. tidu of Mrs. Mlw^Sf that the whole of this chatge is 
*^''**‘ a malignant fabrication; it. would then again have 
i8thJtt/y x79«. corresponded with her general course of defence, 
and fortified and proved, in the strongest manner, 
the general plea, that the whole of the evidence 
was the frilit And result of this wicked combination.. 
However, the fact is, thatitis notproduced untillong 
after the publication of tnd evidence. When I look at 
the witnesses, who are examined in support of it, I 
find that 'Plumbs and another witness, expressly state 
that the fact was known to them, of these decla¬ 
rations being made, long before the institution of 
the suit. The declarations were made at the time 
they lived together in tlie service of the parties. 
The other witness, Dowling, speaks in a similar 
manner with respect to most of the declarations; 
but, she says, “ that she does not know, whether, 
“ before the examination of Collicott, in the action 
“ at common law, or in this case, he did declare, 
“ though she thinks it was since the separation, at her 
“ own lodgings, that he knew no harm of his mis- 
“ tress, and that if she had been generous, he would 
“ not have troubled his head about the matter.** 
Then all the declarations that are, in any manner, 
proved to have been subsequent to this suit, are 
proved in the loosest way,—^merely common de¬ 
clarations that he said “ he knew no harm of his 
“ mistress, and that if she had been generous, he 
“ would not have interfered in it,** In the first 
place, it is to be observed he has been interrogated, 
and he admits that he did say this, ** that if his 
“ mistress had treated her servants with kindness, 

“ they would prolmbly not have troubled their heads 
*** about the matter.** Now, it is not at all unlikely 

that 
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that this declaration, which is very far shqprt of the 
other, might, in the apprehension of the witness, 
have been mistaken for it, and that he had said,— mh jui^ itm. 
“ that he should not have entered into the busings 
at all, if his mistress had conducted herself, in 
“ the usual manner, towards her servants.” 

The next declaration,—jthat he knew no harm 
of her, he positively disclaiins, and swears he never 
did, upon any occasion, make a declaration to that 
effect. Then I have the oath of one witness 
against the oath of the other. It is credit against 
credit, and it is for me to determine, whetlier, 
upon the single credit of this witness, I am to pro¬ 
nounce that this man has contradicted that depo¬ 
sition which he has given most solemnly upon his 
oath. The remaining declarations, which are 
stated, are certainly of a very malignant and of a 
very alarming aspect. But if 1 look either to the 
substance of the declarations, or all the conduct 
of the parties respecting them, it is quite incredible 
that such should have been made. .He is first re¬ 
presented to have stated, that he came into the 
service of the family without a character: The 
direct contrary of this is proved in the most com¬ 
plete manner; and that he had a character, is 
sustained by the declaration of his former master. 

Why should a man discredit himself, by a false¬ 
hood of this species ; or why should he represent 
himself coming without recommendation, when he 
came with the usual recommendation of a servant? 

That he should misrepresent himself, and vilify 
his own history, must be thought a little extra¬ 
ordinary, and an unnatural circumstance. 

Next, with respect to these declarations, let me 
look at the conduct of the parties, and, first, to the 

conduct 
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elwes V. c(»iiduct of this man 5—that he should, in a public 
and unreserved manner, relative to the history of 
uth July 1798. a suit, which was at that time pending, or likely 
to be instituted in a court of law, state himself to 
be a person guilty of the most malignant and cor¬ 
rupt falsehoods; that he should put it in the power 
of every person, who hea^d these declarations, to 
counteract them; thatfre should do all this, is, 
upon the face of it, not consistent with the com¬ 
mon course of human behaviour. 

On the other hand let me view the conduct of the 
parties to whom these conversations are addressed; 
-^and particularly of Mrs, Plumb ,—a person to 
whom I suppose I do no injury, when I state, that she 
bears a very high degree of attachment to all the 
interests of her mistress; that she has all the zeal, 
that a favourite servant may be supposed to have, 
for the reputation of that mistress; and that she has 
the same regard for common justice wliich the hu¬ 
man mind, not warped by any selhsh interest at that 
time acting upon it, naturally feels. This woman 
and the other witnesses associated with her, hear 
these declarations repeatedly made to the disad¬ 
vantage of a lady, whom they know to be innocent; 
and, in whose cause, they feel all that animation 
which particular attachment as well as general jus¬ 
tice inspires. They hear all this, and yet keep it a 
secret totally locked up in their own breasts, and 
make no communication of it to the party, who 
might have been most effectually benefited. And 
although it was perfectly known, that this man 
was to be considered as the cardinal witness in 
support of this prosecution, no communication is 
made to their mistress that his testimony was 
capable of being effectually destroyed. It remains 

locked 
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locked up, an idle and insignidcant lecret, in the 
breasts of those three individuals, never communi¬ 
cated till in a very late stage of this suit. I am called 
on, then, to decide between the conduct of Mrs. 
Plumb, and the testimony of Mrs. P/wmA, and I 
have no difficulty in deciding to which I shall 
adhere. I am of* opinion, that these declarations 
could not have passed in tbj| manner in which she 
has described them. 

But, it is said, that all this may be a conspiracy j 
and how is the innocence of persons to be pro¬ 
tected against the danger of such a conspiracy.— 
A conspiracy, however, is not to be presumed upon 
the ground of mere possibility. If witnesses come 
unimpeached in point of general integrity, if they 
depose with characters of fairness in their parti¬ 
cular narrations, the facts must be received, or 
there is an end of all judicial inquiry. Human 
prudence has done its utmost, has done all, that it 
is capable of doing, in giving every security that 
can be afforded to individuals. Still jt is asserted^ 
here is direct evidence of the fact of a conspiracy. 

Now, who are the conspirators in this case ? If 
the facts are established, upon the evidence of 
witnesses, upon whom no such taint of conspiracy 
lies,—it perhaps would not signify very much, 
even if it could be shewn, by any probability, that 
a conspiracy existed any where else. But what 
are the proofs upon which the existence of this 
conspiracy is affirmed ? Why, it amounts to this, 
Mr. Elwes was dissatisfied with the conduct of his 
wife, and expressed his determination to dismiss 
her in terms strong and intemperate. Possibly this 
may be true to some extent, and it is not un¬ 
natural that be should have felt so, if the behaviour 

of 
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5tli Dec, 1795. 


of his wife was that, which the conclusion, to 
be deduced from the evidence in this case leads 
me to decide it was; it is not, I say, unnatural 
that he should feel a great disinclination to the 
society of his wife, and express it in forcible, 
and, perhaps, in unmeasured terms. But that 
he acted upon those ideas and declarations in any 
manner towards the cQSimption of his wife has not 
I think been seriously argued. It has been said 
there is some evidence of subornation of witnesses. 
The only witness produced to prove it, stands con¬ 
tradicted on the evidence of Mr. Haywood, and 
looking at the conduct of the witness Gray, and 
the description he has given of himself in the busi¬ 
ness, I think 1 should pay a very ill compliment to 
the integrity of all the witnesses examined in the 
cause, if I hesitated for a moment in deciding, that 
his testimony is incapable of prejudicing any other 
individual than himself. He has, with great pro¬ 
priety, been abandoned by almost common consent 
in the discussion of this cause. 

Something has been said about the verdict, 
which took place in the court of common law, that 
there is reason to suppose that it was obtained by 
a collusion between the parties •. As the judg¬ 
ment 

* An allegation was given in, respon.sive to the first article of 
an allegation, admitted on the part of John Elwes, E.sq. which 
pleaded “ the verdict of the Court of’Common Law,” alleging 
[“ that the verdict was obtained on the oath of one single wit- 
** ‘»es8, who did not even swear to any act of adultery, and that 
“ the said witness was still in the service of the party.” Re¬ 
jected under the observations of the Court, as infrh^ —" That many 
“ persons were subpoena’d by George Daniel Harvey, Esq. the 
“ defendant, who were in wailing to be examined, to falsify the 

evidence of the said witness, but tltat not one of them was 

cabled 
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ment of this Court will not be founded on that Etwesw. 
verdict, it is of little importance how it was ob¬ 
tained; but the suggestion that It was obtained 13th 1796. 
in the manner alleged, seems to me again to be 
totally unsupported. That no witnesses were ex¬ 
amined on the part of tlie defence, may be, under 
any circumstances, a slight presumption, perfectly 
to be explained by differeii^oliitions, which have 
been afforded to my satisfaction. With respect to 
the damages not being paid at the time when the 

Solicitor 


“ called or exairiined, by reason that it was basely, shamefully, 
“ and clandestinely agreed on, to the great injury of the character 
“ and hurt of mind of the wife, and expressly contrary to the 
“ assurances of the party, between husband and defendant* 
“ through the means of the agents, solicitors, friends, or ad- 
“ visers, that if the said defendant w'ould not call those wit- 
“ nesses, but would suffer the plaintiff to take a verdict, he 
“ should risque nothing by the event of tb^siiit, as the Imsband 
“ would undertake ibr the payment of the costs and damages, or 
“ would not receive them of him, or would repay them, if re- 
“ ceh*ed, which offer was accepted by the defendant, or by some 
“ one on bis behalf; that the Imsband, having collusively ob- 
“ tained a verdict, the costs and damages have not been received 
“ from him, or, if received, they have been rejaiid or remitted 
“ back.” 

The admission of this allegation u as opposed ; it as however 
admitted by the Court, observing—“ That the ohj^'ct of it was 
“ to take off the effect of the verdict., as pleaded m this cause. 
“ by shewing that, it had been obtained by collusive means. 
“ A verdict is admitted to be pleaded in the proceedings of the 
“ Ecclesiastical Court;—It has been allowed tor a considerable 
“ time, though I never distinctly understood on wliat legal 
“ principle it was originally introduced. It is often said, thltt 
“ it is not direct proof, but merely a circumstance; yet that is 
“ surely somewhat inaccurate; if introduced as a circumstance, 
“ it can be only on the footing of a circumstance that makes 
“ proof, though of a low kind, below what the law calls a 
“ semi-'probat'u); yet still of the mature of evidence or proof; 

u “ but 
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e'lwe\*’* Solicitor was examined, that is accounted for in a 
. ,, I, . manner which takes off what little suspicion it 

i3tK 1796. jnight create. What the witness says is, “ that 
“ tlie ether Solicitor applied to him for payment 
“ of these damages, and an inconsiderable sum 


“ but how can thut be evidence against the party, which has 
“ passed in a suit to which slie was not privy. It is said that it 
“ is introduced for the ])ur|)it)se of shewing there has been no 
“ collusion :—(Collusion, or no collusion, with the alleged 
“ adulterer, is a fact which cannot, either w'ay, legally alFect the 
“ wife, who is neither party nor privy, in the rouotest degree, 

“ to that litigation; nor do I understand in what view such an 
“ action, against another party, can, in any degree, instruct the 
“ conscience of the Court upon that issue between husband 
“ and wife. Taking, how'ever, the verdict as stated, that it is 
“ introduced to shew there was no collusion, that alone is a siif- 
ficient reason why the parly should be permitted to shew that 
“ the other suit was not carried on bo)ul fide ;—that it was a 
“ mere fiction in the other Court. It is clear, as laid down in 
the Duchess of Kingston's case (w), that all sentences, obtained 
by collusion, are mere nullities; and all Courts may examine 
“ into facts under which a sentence has been obtained b) fraud. 

In Lloifd V. Maddux (b), a prohibition, prayed <in that ground, 

“ was refused. It is therefore established, that a party may 
“ shew another (Jourt to be imposed on by covin of parties col- 
“ luding together, and that he is at liberty to shew such col- 
“ Insion ; but lie cannot go i’urtber—to allege the verdict to he 
“ erroneous, or that evidence was improperly given. It is 
“ pleaded here, that the verdict was obtained on the oath of one 
“ single witness, who did not even swear to an act of adultery. 

This seems to imply that the jury formed a w'rong coneJusiou. 
“ It pleads also, that the servant still continues in the service 
“ of the party : that also may seem to insinuate that the jury 
“ did not take all circumstances projierly into consideration. 
*' These facts are, I think, clearly not admissible. The rest, 
“ which j)leads that evidence was suppressed, and that there was 
an agreement not to receive the damages, and that the cause 
was so managed as not to bring o\it ibe merits of the case, 
“ may be admitted.”—Admitted as reformed. 


(a) A. D. 1776. State Triab, vol. ao- p- OiS. 

(b) Moore’s Ke'p, p. 917 . 


was 
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was postponed for the present.” That I am to ei-we« ». 
infer that these damages have not been subse-* 
quently paid, would be giving an effect to the isui i79g< 
testimony of this witness much beyond what his 
intentions or his expressions justify, and I have 
likewise the evidence of the Solicitors in the cause, 
persons perfectly acquainted with the whole course 
of the proceedings, who sw^, that they are stran¬ 
gers to every thing of collusion, and that they have 
every reason to believe that the action was carried 
on bondfide^ with the utmost sincerity, on the part 
of every person who was interested in the deter^' 
minatiou. 

Another defence has been resorted to by 
counsel, that there has been a condonation: a 
defence, not set up by the party herself, and which, 

, upon the face of it, is utterly inconsistent with the 
statement of her plea,—that there was a conspiracy 
productive of a false and malignant accusation 
against this lady—that tins conspiracy has been 
systematically pursued—that agents liave been em¬ 
ployed—-that witnesses have been bribed, and that 
the cause has been matured to its present form by 
these practices. The condonation supposes, that 
after this machine had been completely put in 
motion, and the whole business arrived qt its ulti¬ 
mate maturity, and was prepared for explosion, and 
after the party was almost in possc'ssion of the fruits 
of his wicked industry, he did at this moment aban^ 
don the whole, and, by a remission or condonation 
to his wife, defeat the effect of all this activity, 

•which had been employed for months before at the 
expence of guilt and anxiety. Now that defence 
appears to be so perfectly incompatible with every 

V 2 thing 
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^LWEB* ‘ tiling wliich the party herself has resorted to,, that 
no very serious consideration is due to it. 

15 th 1796 . jt has been said, that not having been pro¬ 
pounded by the party, it is excluded from the 
notice of the Court—undoubtedly, in fairness, it 
ought to have been stated, because, being a plea 
in bar, it is a plea which the plaintitf ought to 
have had an opportunity of contradicting; at the 
same time the Court is not precluded from noticing 
it, at least to this effect, that if the fact appeared 
clearly and distinctly, upon the face of the deposi¬ 
tions, that there Juid bctni cohabitation, subsequent 
to the knowledge and detection of the guilt of the 
wife, It might, ea' officioy call upon the husband 
to disprove it. But upon w hat proof does it rest 
in the case ? Why, that, ujion the night of the last 
fact of criminality, Mr. FAwes is proved to have 
been in town at bis house in a considerable state 
of indisposition — and I am to inter that, on that 
very day, tlie witness informed the agent of what 
he had seen, and that the agent informed Mr. 
Elwes, on tlie same day, of the communication 
which had been made to him, and that Mr,F/zi'es 
did cohabit with his wife notwithstanding that in¬ 
formation. This, besides its improbability, stands 
so destitute of* proof, that it does not require mi¬ 
nute discussion. 

Mr. F kiT.s had employed persons to watch the 
conduct ot* his wife, and it is probable that the 
result was not communicated to him until the 
case was completed — a cii'cumstaiice which oc¬ 
curs ill all cases, where the discovery is not made at 
once. A husband lias suspicions — he has some 
intimations — he lias enough to convince his own 
mind, but not to instruct a legal case. In that dis- 

9 tressing 
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tressing interval his conduct is nice, and it is diffi- 
cult to refrain from cohabitation, as the means of 
discovery would be frustrated j and if he continues 
cohabitation, it then becomes liable to that species 
of imputation, which has passed to the disadvantage 
of this gentleman. 

Taking the whole of this case into consideration, 

I am firmly of opinion that the facts of Adultery 
ard proved; that, for a considerable s})ace of time, 
and at different intervals, this lady shared her hus¬ 
band’s bed with these two personsand 1 am 
satisfied of this, upon evidence which I deem to be 
credible, and which appears to me to be sufficiently 
concentrated, and in no degree invalidated by any 
adverse testimony: I am of opinion that the im¬ 
putation of connivance is totally unfounded, and 
that the charge of subornation is likewise un¬ 
founded ; and that the party is entitled to the sen¬ 
tence of separation which he has prayed. 


Affirmed on appeal. Arches^ 2d Ma^ 1797. Dcleg. 
seth June 1798. 
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protest, Pro- 
ceediugs in a 
Conn of Brus- 
xch, 1 li'a.Ied in 
bur to a suit firm 
for a Divorrc, by 
reason of Adul¬ 
tery, not sus¬ 
tained. 


SINCLAIR t;. SINCLAIR. 


'J'HIS was a suit of divorce, brought by the wifb 
against the husband, by reason of cruelty and 
adultery; in which Mr. Sinclair appeared under 
pt'otestj alleging, in bar of the proceedings, That 
such suit could not be entertained by the Court; for 
that the marriage had been celebrated at Paris, 
and had been since dissolved by a sentence of the 
Court at Brussels, on proceedings, instituted by 
liiin, for nullity and divorce by reason of the adul- 
ter}’^ of the wife. 

In reply, it was alleged, on the part of Mrs. 
Sinclair, that there had been a marriage also 
solemnized in England in 1792, and that the pre¬ 
tended divorce was not for adultery, but a sen¬ 
tence of nullity of marriage; the fact of the 
aforesaid English marriage being entirely sup¬ 
pressed.—To which it was further answered on 
the part of the husband, that, although the sen¬ 
tence of the Court at Brussels puqiorted to have 
passed in form only, as a'* sentence of nullity of 
marriage, it was really upon a proceeding for 
divorce by reason of nullity and adidtery ; and on 
consideration that the adultery had been fully 
proved, the husband had acceded to the prayer of 
the wife, that it might be described in the sentence 
as a sentence of nullity only, in order to avoid the 
public exposure that attended such sentences at 
Brussels, and that the ground of adultery was 
omitted in the sentence at the instance of the wife, 
a-nd to sjive her reputation. 


On 
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On this statement, which was set forth in act of 

Court, Dr. Laurence argued in support of the__ 

protest, that as there had been a former suit in a 
competent Court in another country, where the 
parties had resided, it was entitled to be considered 
universally as conclusive, on the point adjudged, 
in all countries, and that there would be no mar¬ 
riage subsisting on which these proceedings could 
be had. That from the nature of that suit, it ap¬ 
peared also that the wife li:id been convicted of 
adultery, and that she could iiot therefore insti¬ 
tute proceedings against her husband to jmiy resti¬ 
tution ; although it had been said by some ancient 
autliorities that the Court miglit take on itself to 
enjoin a reconciliation between them, 'fhat, with 
respect to the proofs required of the real nature of 
the suit at Brussels, the Court would make allow- 
’ance for the destruction of all records, which had 
been occasioned by the Revolution there, and per¬ 
mit parbl evidence of the nature of those proceed¬ 
ings, or allow further time to supply more authentic 
documents on that point. 

On the other side, Dr. Arnold contended, that 
there was no sufficient foundation for any dis¬ 
cussion of general principles j as the marriage, 
pleaded by the husband, was described to have 
been solemnized by a Swedish clergyman at Paris, 
and the divorce at Brussels had passed on that 
marriage, whereas the wife pleaded a marriage at 
London in 1792. That the description attempted 
to be given of the nature of the divorce did not 
agree with the tenor of the instrument exhibited, 
and the Court would not permit a different cha- 

u 4 racter 
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racter to be fixed upon it by parol evidence. That 
the Court at Brussels was described as a Court of 
competent jurisdiction for strangers; but there 
was no proof that Mr. Sinclair was entitled to 
be considered as a stranger, since he describes 
his own residence to have been generally on the 
Continent, but principally at Brussels, That on 
these grounds the Protest was untenable, and it 
W'as prayed that the Court would overrule it. 

JUDGMKXT. 

Sir WUUam Scolt. —This is a suit originally 
brouglif by hucy Ann Sinclair against John Gordon 
Sinclair^ for separation, by reason of cruelty and 
adultery, to which lie has appeared under protest; 
and 1 am to iiupiire whether tliis protest states 
any thing that should prevent the Court fi-om in¬ 
vestigating the facts of the complaint. IVlr. Sin-. 
clair describes himself to be a native of Scotland, 
That circtuYistance will not affect the jurisdiction 
of this Court. He states, also, that the marriage 
was had at Paris: —That, likewise, is no objec¬ 
tion ; since, wherever the marriage was celebrated, 
this Court may inquire into its validity, looking, as 
it would, to the laws of the country, and would 
enforce the matrimonial duties on all persons 
within its jurisdiction. It does not appear, even, 
that the aflidavits support the act in the descrip¬ 
tion which they give of Ins residence, since they 
do not represent him to have been a domiciled and 
incorporated inhabitant of B?'ussels, but to have 
been in the English army in Flanders, and, on that 
account only, subject to the laws of Brabant, in 
matters arising out of his conduct in that country. 

He describes his suit against his wife to have 
been ibr divorce, by reason of adultery, acknow¬ 
ledging, 
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iedging, by that very charge of adultery, the mar- 
riage de facto, which is, nevertheless, now to be 
impeached by these proceedings as null and void. March 
Something has been said on the doctrine of law, 
regarding the respect due to foreign judgments j and 
undoubtedly a sentence of separation, in a proper 
Court, for adultery, would be entitled to credit 
and attention in This Court; but I think the con¬ 
clusion is carried too far, when it is said, that a 
sentence of nullity of marriage is necessarily and 
universally binding on other countries. Adultery 
and its proofs are nearly the same in ail countries. 

The validity of marriage, however, must depend, 
in a great degree, on the local regulations of the 
country where it is celebrated. A sentence of 
nullity of marriage, therefore, in the country 
where it was solemnized, would carry with it great 
authority in this country ; but I am not prepared 
to say, that a judgment of a third country, on the 
validity of a marriage, not within its territories, 
nor had between subjects of that country, would 
be universally binding. For instance, the mar¬ 
riage, alleged by the husband, is a French mar¬ 
riage ; a French jiid|fment on that marriage would 
have been of considerable w’cight; but it does not 
follow that the judgment of a Court at Brussels, 
on a marriage in France, would have the same 
authority, much less on a marriage celebrated here 
in England. Had there been a sentence against 
the wife for adultery in Brabant, it might have 
prevented her from proceeding with any effect 
against her husband here 5 but no such sentence 
any where appears. 

The only instrument, which is produced as a 
sentence, does not contain a word respecting 

adultery: 
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speaks singly of nullity : And parol 

_L evidence cannot be admitted to explain and give 

istjifarc4i798. a totally different effect to the instrument from 
what it purports itself to bear. The instrument 
directly rebels against the allegation of the pro¬ 
test.—That there was any proceeding for adultery 
is contradicted by the plain language of the 
authenticated instruments. It is a confusion of 
terms, as has been observed, and what is not often 
seen in a matrimonial court, to begin first with dis¬ 
puting the validity of the marriage, and then to go 
on to prove, as against an establislied marriage, the 
offence of adultery. What a strange proceeding 
it is, as well on the part of the Court, as on that of 
the parties! That the cause should have gone on 
to sentence on proofs of Adultery, and that a 
Court of Justice could accede to the prayer of a 
party, and change entirely the form and substance 
of the sentence by pronouncing for a divorce on 
the ground of nullity only. It is difficult to be¬ 
lieve that such could have been the conduct of any 
Court whatever : And if it has been so, it is quite 
sufficient to dispose of its authority. 

The paper, which has been exhibited to prove 
the examination of witnesses, de bciie esse, on 
Adultery, is nothing but a licence to examine on 
that charge ; but there is no mention of any actual 
proceeding, or any sentence on that charge. How 
is it possible then to say, there has been any sen¬ 
tence in a Foreign Court for Adultery, which 
should stop this Court from giving to the wife the 
benefit of the laws of* this country ? I must there¬ 
fore declare the protest insufficient, and direct Mr. 
Sinclair to appear absolutely, and answer the 
general charges of his wife’s suit. 
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WILLIAMS t;. WILLIAMS. 


'T'HIS was a case of Divorce by reason of the i^th Mai, 
Adultery of the wife, in which the Identity of 

m a ^ m m m 9 m ^ 


the wife was not established. 


Judgment. idenUh 

Sir William Scott .—This is a proceeding, insti- 
tilted by Mr. Williams^ to obtain a divorce on a 
charge of Adultery; and, if he has laid before the 
Court suiRcient proofs, he will, no doubt, be 
entitled to it: But if he has not established the 


of the Wife, not 
decreed.—Cir¬ 
cumstances, how 
far sufficient.— 
Identity not 


necessary facts, either from disability or accident, 
or from the less laudable motive of trying the ex¬ 
periment of how little proof will be accepted as 
sufficient, or from whatever circumstance, he must 
fail notwithstanding any private o])iiuon, which the 
Court may entertain, on the real merits of the case. 
There are some circumstances in this case which 


alarm the jealousy of the Court, as appearing a 
little suspicious: There is no plea on tlie part of 
the wife, nor any interrogatories administered. 
The verdict, whicli" has been pleaded, was ob¬ 
tained nearly on default, and without any defence. 
This proves a great facility at least, and will make 
the Court more vigilant to see that the two main 
points of such cases are sufficiently proved, viz. the 
criminal act, and that the person, against whom 
the proof of that act is establislied, was the wife. 

It is undoubtedly true, tliat direct evidence of 
the fact is not required, as it would render the 
relief of the husband almost impracticable j but 
I take the rule to be that there must be such proxi¬ 
mate 
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mLUAMBv. mate circumstances proved, as by former decisions, 

_ _ *- or on their own nature and tendency, satisfy the 

16 th itfay 1798 . legal conviction of the Court, that the criminal 
act has been committed. The Court will look 
with great satisfaction to the authority of esta¬ 
blished precedents; but where these fail, It must 
find its w ay, as well as It can, by its own reasoning 
on the particular circumstances of the case. 

The libel pleads the marriage, which is not denied, 
and is sufficiently proved, in 1789. The parties co- 
. habited several years, till September 1797* But it 
is pleaded, that in 1794, a particular intimacy was 
contracted with a Mr. ThomaSy who frequently 
visited at the house ; but no notice is taken of a 
circumstance, which appears in evidence, that he 
actually lodged and boarded in the house three 
months during the year 1796 : Tlie greatest in- 
timacy therefore subsisted between both the 
parties and Mr. Thomas ; and I am to presume that 
no improper familiarity had been observed till this 
time, or Mr. Williams could not have permitted 
him to lodge in his house: and to suppose other¬ 
wise, would be to suggest that, which would surely 
excite the legal suspicion of the Court. I will take 
it however more naturally and justly, as if there 
was nothing improper known to Mr. Williams in 
1796 ; but it is not explained why Mr. Thomas 
went away, since there was no quarrel, as he con¬ 
tinued to visit. 

I must observe, that there is very little of the 
history of the case brought before the Court. It is 
alleged on the fourth article, that he came clandes¬ 
tinely in the absence of the husband, and took inde¬ 
cent liberties: there is however no witness examined 
on this article; but the maid servant, who says, 

“ that 
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that after he ceased to live there, he called often 
** about two o’clock, when the husband was usually 
" not at home.” She mentions notliing of improper 
liberties, and there is nothing to convince me that 
he did not, at that time, continue the friend of the 
husband, as well as of the wife. It is next pleaded, 
that the husband began to entertain suspicions, and 
remonstrated with his wife; but there is no 
evidence of this in the depositions. It is said, that 
this would be a secret transaction; but it would be 
probable that the husband would mention it to 
someone of his own family, or the friends of his 
wife ; and, unless it appears in some way as a fact 
in the case, the Court can take no notice of it. 
Particular visits are likewise pleaded; and it is 
alleged that, on one occasion, happening on the 
10th of Ma^f the husband surprized them together, 
and that there was great confusion and agitation 
betrayed by them, and that Mr. Williams forbad 
Mr. Thomas to come any more to the house. This 
would be a fact that would make a strong impres¬ 
sion on the mind of the Court, if it w^as proved ; 
but all the effect of the evidence is, —that Mr. 
Williams came and found this person with his wife, 
and further the witness cannot depose; there is no 
proof of the agitation of the parties, nor that the 
door was obstructed, nor of any disapprobation ex¬ 
pressed b)' tlic liusband; and the Court cannot make 
inferences witliout actual proofs to support them. 

The next act pleaded is that Mr. Thomas 
took lodgings in Staples Inn for the purpose of 
carrying on the adulterous intercourse; and that 
the wife visited him there, and stayed a consider¬ 
able time, and that they passed for husband and wife. 

On this part of the allegation, Marj/ Johnson 

says, 


Williams v . 
Williams. 


lOth JWa?/1798. 
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WiLMAMstf. *< that in March J797» Thomas hired tJie 

TVtllT AMSg ^ 

- lodging, consisting of a dining-room, a bed-room, 

16 th ikfay 1798 . « and closet, saying, that he lived in the country, 
and wanted a place in which he might write and 
transact business ; that he should bring his wife 
“ to drink tea ; and that he afterwards brought a 
“ lady, whom he called Mrs. Thomas^ who stayed 
“ two or three hours, two or three times a week, 
“ and that he was not visited by any other person.** 
This is the whole of her deposition. There are two 
other persons, who were employed by Williams to 
dodge his wife, who prove “ that they often saw 
Mrs. Williams go to this house, and stay there, 
‘‘ and that Thomas afterwards came out with her.** 


It is said that this is complete proof of adultery; 
and a case is alluded to of Eliot v. Eliot *, 
in which the Court decided,—that a woman, 
going to a brothel witli a man, furnished conclu¬ 
sive proof of adultery. And it is asked, what is 
the difierence between that case and the present ? 
since it cannot be presumed that Mrs. Williams went 
for innocent pui'poses to a house occupied in this 
manner. U'his, however, assumes many facts : first, 
that it was not his ordinary lodging, and that she 
knew it. It is not proved, as assumed, that she 
took the name of Mrs. Thomas j he called lier so, 
and said that she was his wife; but it is not proved 
that she called him her husband, or that she knew 


that he called her his wife ; He might speak of her 
in that name, but that will not shew her knowledge 
of the fact. I'he only circumstance of clan- 
destinity which is proved, is, that Thomas attended 
her almost to her own house, and then left her; 
but that the Court should infer that this happened 


* Consist. ‘lOih Feb. \77b. Arches, 23dFeb. 1776, 

from 
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from a clandestine intention, or that it might not be 
by accident, is, I think, not warranted by any rules 
of evidence on which this Court can safely proceed. 

The question then comes to this,—does the visit 
of a married woman to a single man’s lodging 
or house, in itself, prove the act of adultery? 
There is no authority mentioned for such an in¬ 
ference, but the case oi' Eliot Eliot, which is 
open to the distinction, arising from the character 
of the house in that case, which is too obvious to 
be overlooked. It would be almost impossible 
that a woman could go to such a place, but for a 
criminal purpose; but in the case of a private 
house, I am yet to learn that the law has affixed 
the same imputation on such a fact. In a late 
case Ricketts v. Taylor*, in the King’s Bench, the 
visit of the wife to a single man’s house, combined 
with other circumstances, was held sufficient. In 
that case, the windows were shut, and there were 
letters which could not be otherwise explained. 
That case, therefore, is no authority in this inquiry ; 
and though the Court might be induced to think 
that such visits were highly improper. It must 
recollect that more is necessary, and that the Court 
must be convinced, in its legal judgment, that the 
woman has transgressed not only the bounds of 
delicacy, but also of duty. There is nothing 
stated of any iin])roper conduct in the observations 
that were made upon the conduct or behaviour of' 
the parties at this lodging,—no description of the 
bed-room, or any such circumstance ; and, if there 
had been such appearances, it is scarcely possible 
that they should have been forgotten ; but none are 

* Consist. Ricketts v. The Right Honourable Lady Elizabeth 
Ricketts .—A sentence of divorce was pronounced in this case on 
the 20th Feb. 1799. 

brought 


Williams v. 
William*. 


ibthMay 1798. 
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Williams t*. brought forward that can induce a presumption 

Williams. r» • i ^ 

of any conjugal act. 

1 6th Aiby 1798 . The whole amount of the evidence on this 

article is, that she visited at these lodgings, not 
calling herself Mrs. Thomas, and not knowing that 
they were not his ordinary lodgings,—-without any 
otlicr proof of clandestiuity than that, on two or 
three occasions, he did not accompany her quite to 
the liouse of lier husband. In a foJJowing article 
it is pleaded, “ that Mr. Williams, being con- 
“ vinced of her criminal intercourse, on the 
9th of September separated himself from lier 
“ bed, and on the next day he charged her witli 
“ it, and she eloped.*’ The libel does not here go 
on, in the usual form, to say, that, when^ he 
charged her with this accusation, she did not deny 
the same; and there is no proof as to the man¬ 
ner in which the charge was received: She 
retired,—but to what place does not appear. Four 
days afterwards her sister received a letter from 
her, which the Court is required to consider as 
sujjplying that proof which might without it be 
incomplete. It is called a confession. 

Tlie Court, however, must remember, that con¬ 
fession is a species of evidence which, though not in¬ 
admissible, is to be regarded with great distrust: 
There is a canon particularly pointed against it, 
which says, “ nec partium coiifessioni Jldes habea- 
iur *;** and though it is evidence which is not 
absolutely excluded, but is received in conjunction 
with other circumstances, yet it is, on all occasions, 
to be most accurately weighed. The expressions 
are, “ I am very unhappy—for God’s sake, hide 
“ my faults—those who know not what I suflered, 

“ will blame my conduct very much.” 

taiioii, lOj. 


Am 
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Am I then placed in such a situation, by this 
evidence, as to say that it must necessarily refer 
to adultery ? She has been detected in imprudent 
visits — it might allude to them. Can the Court 
infer the admission of adultery from these expres¬ 
sions, where nothing is proved but visits ? The 
husband may presume more ; but the Court, con¬ 
sidering tlie weight of circumstances accurately 
and judicially, does not feel .itself warranted to 
say that they amount to a confession of adultery, 
or that such is the necessary interpretation of 
them. The mention Thom in that letter is also 
interpreted to mean Mr. Thomas ; and though the 
witness says, she believed it meant Mr. Thomas^ it is 
not a natural appellation, and does not carry that 
part of the case further. Where she passes that 
interval of her elopement is not shewn. She 
might be living with her family, but all that is 
left in blank. 

The next fact is, what passeil at Gravesend, 
where the officer of the Court went, by the direction 
of the Proctor, and served tlie citation upon her. 
That there were two persons in tJie house at Graves¬ 
end at that time—one passing by the name of 
ThomcLS, and a woman with him, who slept and 
cohabited together, is proved beyond all doubt. 
And the Court has only to consitlcr in tliis part of 
the case, whether the identity of tlie]3arty is suffi¬ 
ciently proved. The rule, winch lias been laid down 
on tin's point, is solid, and very necessary to be care¬ 
fully observed — that the identity is to be proved, 
not merely by acknowledgment to the officer, and 
by the appearance of the party in the cause, but 
by extrinsic evidence. The belief of the officer is 
necessarily founded on various incidents in the 

x cause. 


William* », 
Williams. 
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cause, before and after the citation, and is not 
alone sufficient. The Waiter and Chambermaids 
at the Inn, speak nothing to the identity, as they 
had no previous knowledge of the party, and can 
form their opinion only from this inquiry. 

Tlien how stands the evidence on this point? 
It is said, that she had before assumed the name — 
but that is not shewn — only that called 

her so. Is the ("ourt then, on the mere answer to 
the libel, to presnmc identity ? It is said, that 
she is gone abroad, and that it is not in the power 
of the husband now to identify her more particu¬ 
larly. The Court, however, wishes to know what 
prevented him from sending down some person, 
who had known her previously, together with the 
Officer of the Court ? It w as known that the Officer 
of the Court was not acquainted with her, nor the 
witnesses at Grai’eseiid ; and also that Mr. Thomas 
was on his W'ay to the Gape of Good Hope. The 
Court is not to be left to conjecture on a point so 
material, and wdiere precise anti satisfactory evi¬ 
dence might easily have been obtained. ^ 

On the verdict I need not observe that it is no 
evidence against llie woman : It is only intro¬ 
duced into these ])roceeding^; to satisfy the Court, 
that tlic husband has honestly endeavoured to ob¬ 
tain all the redress that the law wall affiird. In 
this case, it appears to have jiassed by delault. 
Under all these circum.stances, w'^hatever may be 
the private opinion impressed on my mind by 
some parts of the evidence, I do not feel myself to 


* T)ie Court, about, this time, h:ui occasion to make similar 
observations, on the defect of proof of Identity, in other cases in 
which the proceedings failed on that ground. 

be 
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be judicially warranted to pronounce, that tlie 
proof of the necessary facts, which the law re¬ 
quires, has been established, and therefore 1 must 
dismiss the party from this suit. The case will 
probably be submitted to a more exjierienced tri¬ 
bunal * ; and from whicli I shall be pdad to receive 
any information, for my luture giiidaiu^e, that may 
be given. But, on my own jndginenl, I cannot 
pass this divorce. 


HUBBARD y;. BECKFORD- 

jN this case a decree, to answer to a demand of 
dilapidations, had been taken out, on the part 
of the Rector of Sficpperlon^ against Heck ford., 
the person who had been receiving the jjrotits of 
the living of Sheppcrtoii^ under a sequestration, 
obtained against the late Jncuinbenf by virtue of 
the King’s writ to the Bisliop of the Diocese. 

An allegation t was otfered on the }inrt of the 
Sequestrator, towifich Dr. A irhofl iuul Dr. Laurence 

objected 


* Tills came was appculod to tlir Court o( Arclu"'', wlion* an 
additional allegation was given in, pleadui'; thi- Identity in a 
fuller manner, and on wliirli no doubt remained in the case. 
— The Divorce was accordingly decreed. 

f J'lie allegation pleaded tlie facts on wliicb t his Sequestration 
had been obtained; that there h<id lieen other Sequestrations 
issued, on which he, Bcckford, }iTior to the death of the Rector, 
had been called upon, by citations, as receiver of tlie jirofils of 
the rectory of Sheppertoji, to render a true account of what be 
bad received, and that, he exhibited an Jiccount accordingly ; — 

X 2 that 


Williams r. 
Williams. 


XdihMdy 1793. 


autii.r/ou; 17 os. 

Dilapidnrion.— 
Di'iii.iiul ai’ninst 
rator. 

tli'juctio tliprc- 
‘‘ tli.it he wat 
tint liabl for 
1)11'', til. n the 
'Ui'iikis, nil ren- 
diTing h..s ac¬ 
count,”—not 
sustained. 


mh Dci-. 
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objected — That, by the admission of the lihd 
without opposition, the principle had been allowed, 
tliat the Sequestrator was liable to dilapidations: 
That it was a charge from Avhich the Incumbent 
could not exonerate himself; and any other person, 
standing in his interests, was equally liable to it: 
That repairs were mentioned in instruments of 
sequestration, as an incidental expence attend¬ 
ing the sequestration: Tliat the third article of 
the allegation, in substance, admitted such pre¬ 
vious demands, by claiming an allowance for some 
repairs, and for the service of the Church : That 
the same principle was to be acted on throughout. 
The claim, in this case, was only -€250, and the 
balance in the estimates was not more than ,^200, 
.^50 being allowed for old materials : That it had 
been expected that this demand would have been 
amicably settled; but the expences of defending 
tliis suit and another, which ought not to have been 
resisted, had been now pleaded in diminution of 
tJie effects; and it was hoped that the Court, 
seeing tliat this allegation could have no legal 
effect, w^ould reject it, and thereby prevent further 
expence. 

In reply, Dr. Arnold and Dr. Swabey denied 
that the principle of this demand was admitted, and 
contended, that the Sequestrator was only liable to 

that out of the tithes he had collected, he had expended con¬ 
siderable sums of money on the reparation of the rectory house, 
barn, stable, he. and lilcewisc for the use and .service of the 
Church, and various other perquisites, charges, he .; — that Mr. 
Beckfurd is ready and willing to exhibit his vouchers in support 
of this account, if required; and that he now i.s, and always hath 
declared lu'mself willing to pay the balance, if any, in whatever 
manner the Court shall direct, on being legally indemnified. 



CONSISTORY COURT OP LONDON. 


809 


pay over the surplus, after his own demand had Hubbard v. 

^ • BeCKTOR-D* 

been satisfied, as offered by him in his allegation. __^ 

The objection, therefore, was to be considered 3othjMnei79«. 
on general principles, as stated to that article 
of the allegation; but it could not be sus¬ 
tained. It is not true, that dilapidations are to be 
claimed of the Sequestrator, in preference to his 
own demand. The writ to the Bishop is man¬ 
datory and imperative, and contains no qualifica¬ 
tion, that will authoriae the Bishop, to retain any 
portion of the receipts for dilapidations ; nor can 
the Bishop himself engraft any such limitation 
upon it. If he could, the effect of the instrument 
might be entirely defeated: The Sequestrator 
is not bound to do more than account faithfully 
for the surplus, after his debt is satisfied. 

There is no priority, in this case, in favour of 
dilapidations : the benefice might have been se¬ 
questered for causes growing out of the authority 
of the Court alonCf and, in such cases, the Court 
might have authorized previous deductions for re¬ 
pairs of dilapidations. But here the dilapidations 
constitute only a simple debt, and there are these 
conflicting claims of a superior class, as on judg¬ 
ment debts; and the'Court cannot support the 
former to the prejudice of the judgment creditor. 

It was submitted, therefore, that tlhe Sequestrator 
is entitled to pay himself, and to reimburse himself 
for all costs incurred in defending suits brought 
against him, as they arc expences falling on the 
Living, and incurred only in defending the pos- 
.session, which the law has given to him. 


X 3 


JuoG- 
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Hubhard t, 

BECKfORD. 

80 th June 179 S. 


Judgment. 

Sir William Scott .—This is an allegation offered 
oii the part of a Sequestrator, who has been ap¬ 
pointed the receiver of the profits of the living of 
Shepperton, under the King’s writ, directed to the 
Bishop, on which this sequestration has issued. 
It pleads — that the Sequestrator has incurred 
sundry charges, which he desires to be permitted 
to stand in his account, and to be tlisinissed upon 
paying o\ er the surplus, after the discharge of his 
own debt. The objection taken is not so mucli 
to the j)articular items of the account, as to the 
general principle. Some part of the allegation is 
merely introductory. With respect to what has 
actually been done under this sequestration, it is 
highly necessary that the Court should have before 
it the account, which the Sequestrator is bound 
to render to the Ordinary, of what lie has done, 
under the authority delegated to him. I shall 
therefore admit this allegation as to those parts, 
observing also that there ought to be stated the 
date of the first sequestration, an omission which 
must be supplied. 

It may be proper, however, to say a word on 
the general question, and with respect to the 
points which have been the subject of discussion 
in the argument, and which may come before 
the Court again, at the final hearing of the 
cause. On the general principle, I am inclined to 
hold, that the Sequestrator will be liable for dilapi¬ 
dations. The King’s writ issues to the Bishop to 
levy a sum for the discharge of the debt. — This 
writ has been truly described as mandatory to the 
Bishop^ who is, in a general sense, only minis- 

terial. 
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terial *. The Sequestrator is a kind of Bailiff to Hiibbard If, 

the Bishop. There is no mention of any purpose, 

but the payment of the particular debt: it is, how- noth June 1798, 

ever, a thing incident to, and inseparable from, the 

subject-matter itself, that there are certain duties 

and expences for which tlie Sequestrator i.s bound 

to provide. 

file instrument issued under the authority of 
tlie Bishop, and contains a clause of allowance for 
all necessary charges ; and I do not know on what 
principle it can be maintained, that the repairs of 

the 


* On the duty of the Court to carry sucii writ into immediate 
execution, the following case has occurred ;—In Campbell v. PVInte- 
head. Consist. Gth iJei ember 1820, an application was made to the 
Court, on the part of Sir Alexander Catnpbell, for a sequestration 
(*f the Vicarage of hittle Claekton, Kssex, on a writ of levari Jacias 
directed to the Hishojj. It appeared that two writs had been lodged 
in the Registry t>f the ('ourt, one, by IVhiiehead, in November, the 
other, granted to the plaiutilf, at a later jjeriod. A cuv ul hud been 
entered against tlic first, on the part of the plaintiff, and it was 
certified that the Court of Common Pleas had superseded that writ 
for irregularity on the 28th Nov. On the second ivrit a raveul had 
also been entered, and on its being warned,— Dr.lJmhon now prayed, 
that sequestration might issue on the second writ, and contended, 
that the Court was bound to act immediately in carrying it into 
execution ; that it was in the nature of a Jieri, j'uitas, or levari facias 
to the sherlftj who had no discretionary power, but was bound to 
execute the first wuit when presented to him, as has been held 
strongly in cases of divers writs, and even when there had been a 
seizure on the second writ (a); that, iu this case, the Court of 
Common Pleas had rescimlcd tlie first writ, and the second 
was therefore entitled to priority, being, in fact, tlie only one 
iu force ; that the Bishop is to be considered as an ecclesi¬ 
astical sheriff, and his oHice was merely ministerial ; that nc» 
danger however could accnie to the Bishop, us bond had been 
given to bim ; that if there had been any wror in rescinding the 
first W'rit, the Bishop should be indemnified. 

On the part of Mr. Wlutehead, Dr. Swahei/ resisted this prayer, 
upon the ground, that the first writ had been repealed in error by 

Ifi) 5 J Salk. 320. 1 T. Rep. 72 */. 
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the Chancel, and of the parsonage, are not necessary 
charges. Tlie Clergyman is, by law, equally re¬ 
quired to provide such repairs, as well as the per- 
f nuance of Divine Service, and he cannot 
exonerate himself from one of those duties, more 
than Irom the other. The creditor is the person 
to whom the sequestration is usually granted; 
but that is only for the convenience of the pro¬ 
ceeding under it, and by the authority of the 
Bisliop. The sequestration might have been 
granted to the (Jimrchwardens, or to others ; and 
the creditor is to act, as any other person would be 
bound to act in that character, — he is not to give 
to himself that preierence, which a third person 
could not he compellable to allow. 

1 throw out this observation, as the substance 
of my opinion, on the general question, when it 

the Court of Common Pleas, and stated, that, on the first day of 
next term, that Cmirt would be moved to rescind the order so 
inatle ; ami relied on the opiruon.s of Air. Scrfreanl Pell and Mr. 
('hlltij, w’hich had been giv^cn to this effect. lie therefore prayed 
the (.'oiirt to defer to make any order, on this application, till the 
next Court day : and submitted, that the Court must have such 
discretionary power, as otherwise the opposite j)arty cotild not 
have been justified in stopping the ])rog''ess of the first writ ? 

JuDGMEKT. 

Sir W. .StiiU. — It would have been my duty to have proceeded 
upon the first writ if granted and unrevoked ; because I am of 
opinion that the Court is bound not to delay the immediate exe¬ 
cution of a writ, but to give the j)arty all the benefit of priority. 
It is however shewn, by a notice which has been left in the 
Registry, that the first writ has been revoked as irregular, and 
informal, and that is not denied — though it is said to have been 
so superseded by error, 'fhere is nothing before the Court, which 
shews, that the first writ was revoked, in error, except the pro¬ 
fessional opinions of two Ccntlcmen at the bar; but wh&tever 
respect I may j)ay to those individuals, I cannot put their opinions 
in opposition to the judicial decree of a court of justice. Tlie 
Court is therefore bound to direct sequestration to proceed im¬ 
mediately to Sir Alexander Campbell. 


shall 
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shall hereafter be brought fully before the Court ; hubbard v. 
and I am inelined to hold that the sequestrator 
will be liable for charges of this nature, as in- UOih June 1798. 
separable from the benefice—and that they could 
not be disjoined from the duties of the seques¬ 
tration, even by the authority of the Bishop, as 
observed in argument, even if he could be sup¬ 
posed to have sanctioned any such pretension. 

On a subsequent day, a further allegation was oUi 1798 . 
given in, pleading, in substance, that since Mr. 

Heclcford hud exhibited, on oath, the account of the 
tithes, profits and emoluments of the liectory of 
Shepperton^ as by him collected and received, he 
had expended the sum of .^£112 upon the two 
barns, and their appurtenances, and had caused 
them to be effectually reinstated and repaired. 

To the admission of this additional plea, it was 
objected, — that it was no answer to the general 
demand^ —that the sum, stated to be expended, was 
more than the estimate on tliat part of the premises, 
and had therefore been impi'ovfidently expended^.— 
that, as it had been done since the commencement 
of these proceedings, it was an act of the sequestiator 
in his own wrong, and could not be set against the 
general demand which had been made upon liim. 

The Court said — If I understand the nature of 
this allegation, it means to plead, in answer to the 
libel, claiming .£71 for one part of the dilapida¬ 
tions, — that Mr. Beckford wishes to shew that he 
has expended .ill2. It is quite impossible that 
I should permit such an averment, in opposition to 
the claim made upon him, for that part of the 
dilapidations: that, being charged with dilapida* 
tions, on one item, to a particular amount, he has 
laid out more than the sum required. It is an 
irregularity, perhaps, that he should have done any 

thine 
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the return of 

Chulchwal(it-i)S, 

to an application 
for that puriiose; 
Rule of coii- 
Btructioii as to 
Custom and the 
extent of a 
Faculty. 


thing to the barns, since the time of giving in tiie 
Libel in these proceedings. From that time, the 
matter was under the protection of the Court; and 
perhaps tlie Court would not exceed its legal 
power, if It was to refuse to take any notice of such 
an expenditure. Equity may suggest, however, 
that he should be entitled to some allowance, but 
only to the amount of the sum claimed in the libel. 

The Court will therefore give him the opportu¬ 
nity of pleading simply — that he has repaired the 
barns ; but It will not permit him to enter into a spe¬ 
cification of the expenditure, beyond the estimate of 
it in the article of the libel. — I must here observe 
also, that suits for dilapidations are necessarily 
attended with great expence j and they ought not 
therefore to be instituted here, except upon great 
occasions. I strongly recommend to the parties to 
come to some accommodation. If however they 
go on, and it may be necessary to act on my 
directions on the matter now pleaded, I admit tlie 
article, subject to the alteration, which has been 
before sufficiently explained. 


WALTER r. GUNNER and DRURY. 


'T’HIS was a proceeding against the Church¬ 
wardens of TcddingluUy calling on them to 
shew cause why they had not seated, or caused to 
be seated, tiie plaintiff and his family in the Parish 
Cliurch, according to his situation and condition, 
he being a principal Inhabitant and Parishioner, 
and having duly applied to them to be so seated. 


An appearance was given for the Churchwardens 
under protest, admitting the averment set forth in 

8 the 
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the Citation, “ that he is a principal Inhabitant, Walter v. 
“ and that he had applied to them,’* at the same ^ 
time alleging, “ that this was not sufficient in law 
to entitle Mr. Walter to cite them in this fonii;” 
and further, “ that the Church was so small, and 
** the number of Inhabitants so much increased, 

“ that many persons were obliged to submit to 
“ considerable inconvenience, some in sitting with 
“ others, some in having no seats; that many seats 
“ were held by custom, attached to houses in such 
“ a manner, that, though the owners did not use 
“ them, the}' were occupied by their tenants ; that 
“ the Churchwardens have not interfered with such 
customary possession; that the house, which 
“ Mr. Walter occupies, was built by a Jew, who 
“ never applied for a seat ; that in 179b Mr. Waller 
“ applied for a scat, and a vestry w'as called, at 
“ Vk^hich it was determined tliat persons should 
“ have permission to erect pews in a gallery, on 
“payment of.jto to the ]>arish ; that this otter 
“ had not been accepted ; that the plaintiff had 
“ refuscLl to pay the Church-rate, unless he 
“ was seat'ed : That it was then proposed that a 
“ vacant ])lace should be enclosed ; and notice was 
“ given to him that a vestry would be held for 
“ that purpose ; but he did not attend : 'J'hat the 
“ Churchwardens are desirous of accommodating 
“ all persons as well as they can without disturbing 
“ the possession ol‘others j that they had no right 
“ to dispossess them, but were ready to submit to 
“ any order whicl\ the Court might make iH)on 
“ them.” 

On the other side it was alleged, “ that, by law 
“ and usage, all pews, except those held by faculty 
“ or other legal title, ought to be distributetl 

“ amongst 
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** amongst actual Parishioners; that many of the 
“ largest were assigned to persons, not living or 
“ having lands in the parish; that others were 
“ annexed to houses, and let out by the owners to 
“ persons not living in the parish; that it was in 
“ the power of the Churchwardens, by a legal 
“ exercise of their authority, to seat the com- 
“ plainarit; that his house was one of the largest 
“ in the parish, and though he had applied in 
“ 1796 , and the following years, nothing effectual 
had been done.” It was replied, “ that the 
“ pew held by Seton is reputed to be annexed to 
“ the house of Mr. Retford^ and that part of his 
“ family used to sit there; and the other occu- 
“ pied by Lady Murray^ was annexed to another 
“ house, called Comb House, which was now a 
“ school; and that the pew being too small for the 
“ boys, they were allowed to occupy seats in the 
“ gallery at a certain rent; that the Churchwardens 
did not consider themselves to be authorized, by 
«« virtue of their office, to disturb the possession 
“ of these parties.” 

Judgment. 

Sir W. Scott. — I think the process has issued 
very properly in this case, and that this is a con¬ 
venient mode of proceeding, by citing the Church¬ 
wardens, in a civil suit, to shew cause, &c. as in 
this citation. I do not think that it was necessary 
to allege that any particular pew was vacant, as 
it would be a sufficient return, on the part of the 
Churchwardens, to aver, that they were unable 
to comply with the request, on account that 
there were no such vacancies. If that return 
was made and duly established, I fear it might 
be entitled to much consideration, as in the 

enlarged 
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enlarged population of Parishes, in the vicinity 
of this Town, it may really not be in the power 
of the Churchwardens, to make immediate additions 
to the fabric, or to build Chapels at once for the 
accommodation of the Inhabitants. The return, 
in this case, is not of that kind. It consisted of 
two parts; that notice was given of a vestry, and 
that an offer was made, that the party might erect 
a pew, on a condition which is not strictly legal — 
that he should pay the Parish for it. It is clearly 
the law on this subject, that a Parishioner has a 
right to a seat in the Church, without such pay¬ 
ment : but I think the return is bad on another 
ground j for, although it might be sufficient, if 
there was no pew vacant, yet if there are existing 
pews improperly occupied, the mere offer of a per¬ 
mission to erect a pew is not a good return. 

The other part of the return is bud also, since 
it pleads a custom, which is evidently illegal, and 
cannot be supported—that pews are appurtenant to 
certain houses, and aie let by the owners to persons 
who are not Inhabitants of the Parish. All private 
rights in pews must be held under a faculty, or by 
prescription, which presumes a faculty, and no 
faculty was ever granted to that effect; for the 
Ordinary must have exercised his discretion, to de¬ 
populate the Church of its own proper Inhabitants, 
if he could have granted such a faculty. The plea 
goes on to state “ that the Churchwardens have 
“ not ventured to disturb such occupiersto 
which it is answered justly, that they have not 
done their duty, for they ought to have prevented 
an occupancy of that kind. 

There is something stated also of a custom, that 
others, who have not pews appurtenant, pay a rent 
for seats, which is applied in easement of the Parish 

rate 
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rate *— a practice, which has been constantly repre¬ 
hended by the Ecclesiastical Courts, and dis¬ 
couraged as often as it has been set iip *. Then 


* In Stevens v. Woodhouse and Eulter, Arches, 25lli Feb. 1792, on 
appeal from the Decanal Court of Wells, as to the grant of a faculty 
for the erection of seats, the Judge of the Court of Arclies observed, 
—There is one clause in the faculty which is illegal,— a permission 
to the parlies crerting seats to sell the same, 'fliis is a practice 
which may have prevailed frequently; but whenever it had ap¬ 
peared before the Court, it has been ronstantUj discountenanced. — 
The Court then referred to the following cases:—The Church¬ 
wardens of Kensington v. Tryer, Consist. 1/21 ; “ In which the 
“ Churchwardens and Vicar, in f)rdcrto pay the expencesof new 
“ pews, had assigned pews to certain persons, their heirs, executors, 
“ &c. for sums specified.—The Court held this U) be illegal, and that 
“ the Churchwardens might seat the parishionens in those pcw« 
“ as if no such order had been made.’’ 

In Harford v. Junes, Consist. 1 72d,; “The Vestry had granted, 
“ for ^^'lO, a pew to R. and his assigns, appropriated to such 
“ house as he should build. He assigned to Jones,—Jones ajjjdied 
“ for a faculty,—I'he Court disallowed the claim of Jones to a pew, 
“ and ordered himtobc placed in the common part of the church.’* 
In Hole Burnet, Consist, 17-10 : Suit c»f perturbation,—The party 
pleaded juircliase and the custom of parish. 'I'he Court rejected the 
libel, and held the custom illegal. In Jstley v. Biddle, Peculiars, 
1774: Astley took a house, to which a pew had belonged forty 
years,—J'lie (^hurchw'ardens demanded monej,—on refusal, 
the} placed another person with him. The t'ourt “ admoni.shed 
“ liicm not to distuib, and to desist from the pr.icticc of selling.” 

Ha viiig stated these prceedents, th'e Conn further observed, 
“ These cases all shew, that even w'here the-order has been made 
“ to defray expences, it has always been held illegal. It is said, 
“ ijow*ever, that former cases had been instances of old pews, 
“ but that the agreement here is for building new pewB. This 
“ cannot iuftuence the Court, or make the act. legal. It may be 
“ true, as it has been remarked in the argument, that this is fre- 
“ qjienlly done, particularly in chapels. But they are private pro- 
“ perty ; Thu is an old parish church ; and 1 am of opinion, 
“ that neitlier the Parishioners, by their consent, or the Ordinary, 
“ or any power but the Legislature, can deprive the inhabitants 
“ of a parish of their general right, and that .such acts are con- 
“ trarj'to the law of the land." — The faculty was therefore pro¬ 
nounced illegal, and the sentence of the Court below reversed. 

the 
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the return is, I think, insufficient; and the party waltku a>. 

has shewn that there are pews occupied by persons 

not livinff in the Parish, and that a particular tt-**— 

® ^ 1 30 th Jimc 1798. 

Individual has obtained a large portion oi the 
Church, and let his own pew to a non-resident per¬ 
son. There is one pew appurtenant to the house of 
Mr. wliodoes not live in the parish, and who 

covenants with his tenant, that he shall not occupy 
it, in order that he may let it out to others. This 
is clearly illegal. If a pew is rightly appurtenant, 
the occupancy of it must pass with the house; 
and the individuals cannot, by contract between 
themselves, defeat the general right of the parish. 

It appears that the house has been built ouly eighty 
years, which is not sufficient to establish a prescrip¬ 
tive right; because it might be presumed that evi¬ 
dence of the grant of a faculty was not extinct in that 
time; but even if there was a prescriptive right, it 
could not be exercised by transferring it to persons, 
not inhabitants of the house, or of the parish. Such 
possession cannot be maintained. There is also 
another instance, in which the parish has given way 
to the partial convenience of one person, who holds a 
house to which a pew may be appurtenant: When, 
however, he was indulged with a gallery, the 
parish ought to have required him, to exchange 
his own pew for that accommodation. He ought 
to be required to go back to his own proper pew, 
or give it up to the parish ; as it is now used in the 
same improper manner by inhabitants of another 
parish. 

The Court, therefore, is bound to overrule the 
protest; but I shall not do more, or give any costs 
against the Churchwardens; for they have been 
acting under the general sense of the parish, and 

it 
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it is difficult for such persons to bear up against 
it. It is possible that the parties, whose rights 
are asserted, may have something more to allege 
in defbnee of them, and they must not be pre* 
eluded. But I shall overrule the protest, giving 
such parties an opportunity to intervene. 

On a subsequent day, this cause came on again, 
on the prayer of the Plaintiffi that one of the 
Churchwardens might be directed to seat him in 
the pew occupied by Mr. Setofi, by the 22d of the 
present month. The Court asked,—Whether any 
notice had been given to Mrs.Griffiths? It w^as 
replied, —that there had been notice. 

Judgment. 

Sir IVilliam Scott. —I think Mr. Retford is suf¬ 
ficiently before the Court by the affidavit which 
he has made; and that It is therefore at liberty to 
proceed to make a specific order in this case. The 
general principles on this subject have been al¬ 
ready laid down ; and the parties, having had an 
opportunity of intervening to assert, and support 
their claims, 1 am now to inquire what has been 
set forth, that should prevent the Court from ap¬ 
plying those principles to the case before it. Mrs. 
Griffiths has made no application to the Court on 
the part Mr.Retfordy but his own affidavit has 
been introduced ; and I am now to decide on the 
prayer that the Plaintiff may be seated where Mr. 
Seton is at present placed, being the seat claimed 
by Mr. Retford, The seat, claimed by Mrs. 
Griffiths, is said to be appurtenant to an ancient 
mes.suage, which she occupies in the parish; but 
it does not appear whether as owner, or tenant; 

nor 



CONSISTORY COURT OF LONDON. 


3n 


nor is it material; because, if it is really appur¬ 
tenant, it will £?o to the Tenant. 

It seems that Mrs. Griffiths has kept a school 
some years, and applied to the Churchwarden for 
an allotment of room in the gallery, which was given— 
she retaining her pew, and that she has since let out 
her pew to some ladies of another parish. The 
Churchwardens of that time did wrong; for they 
ought, if the pew was really appurtenant, which does 
not appear, either to have granted adtlilional space 
with the old pew, or to have insisted that it should 
be given up to some parishioner; but that she 
should take sufficient room tor her accommodation 
cllfewhere, and be allowed to let out her pew to 
persons not resident in the parish, is an abuse 
which cannot be maintained; lor it is a wild con- 
. ceit that there can be such use made of ])ews, as 
of villas or other common property. These arc 
possessions of more (pialilied property, to be used 
in a certain and prescribed manner. It is a suffi¬ 
cient indulgence, which is usually given by facul¬ 
ties, in granting the exclusive use ; but no faculty 
was ever granted for purposes like this. 

It has been held, that a faculty to a man and 
his heirs would be bad; because his heirs may reside 
out of the parish, and it would be an unjust usurpa¬ 
tion, in the parishioner, to detain such a })rivilege for 
the use of others. If the Court docs not })roceed 
therefore to disturb Mrs. Griffith it must be 
understood to be on this consideration, that there 
is another pew more proper to be used ; and with 
this intimation, that if any other person should 
apply to be seated, the Court will consider itself 

Y at 
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—-- Retford says, that his house has been built 

eighty years, nnd that the pew has 
been exclusively used by him, and that he has 
covenanted with his tenant that he shall not sit in 
it—^which is an unjust attempt, and an illegal 
exercise of his exclusive right, if he ever possessed 
such. From the affidavit, however, I am inclined 
to doubt whether he ever did. To exclude 
the jurisdiction of the Ordinary from the disposal 
of a pew, it is necessary, not merely that possession 
should be shewn for many years, but that the pew 
should have been built and repaired time out of 
mind.* Six years possession is not sufficient against 
a mere disturber, much less against the Ordinary. 

A person, claiming a pew, must shew cither a 
faculty, or prescription, which will suppose a 
taculty. But mere presumption is not sufficient, 
without some evidence, on whicii a faculty may 
reasonably be presumed. The strongest evidence 
of that kind, is the building and repairing time out 
of’ mind; for mere repairing for 30 or 40 years will 
not exclude the Ordinary. In this case the person 
was offered a particular space; and if he had built on 
it, it would not be sufficient to supersede the autho¬ 
rity of the Ordinary. The possession must be an¬ 
cient, and going beyond memory ; and though, on 
this subject, I do not mean the high legal me¬ 
mory, it must be larger than appears in the cir¬ 
cumstances of this case. 


■* Stocks V. Booth, 1 T. R. 428, 

i) 
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It is alleged that the house has been built eighty Walter 

P _ 1 -1 1 OrNNEU and 

years, but it is not said that the seat was built and dhury. 
maintained by the owner of the house. The time ' 

of sixty,years has been held not sufficient against 
a wrong doer. The law does not favor claims 
against the Ordinary, and no ground is stated 
here, on which such a right can be established 
against him. By Mr»lle^rd*s own affidavit, it 
appears that, whatever his claim might be, it 
ceased when he went out of the parish, and has 
since been used improperly. 1 have no hesi¬ 
tation in saying, that this is to be considered as a 
vacant pew, which the Ordinary has a right to 
confer, for present possession, on any inhabitant. 

It is my duty, therefore, to decree a monition to 
issue to the Churchwarden to seat Mr. Walter in 
this pew. At the same time, as the parties have 
been acting under a mistake, which has been 
general in the parish, this must not be done 
with precipitation, but with all reasonable at¬ 
tention to the convenience of parties. I do 
not therefore grant this part of the prayer, 
which relates to the injunction of complying with 
this monition, before the ^J2d instant; but I direct 
the monition to be returned by the first session of 
next term, with the proper certificate. 


Y 2 
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GOLDSMID, BY HER GUARDIAN, V. BROMER. 


nthJDcc. 179 S. 'J'HIS was a suit of jactitation of marriage, in- 
Jewish marriage stituted, on behalf of Miss Goldsmd against 
that law, h' nM Bromert both parties being of the Jewish religion, 
suggcstlou that the asserted marriage was not 
valid, by rfeason of non-confonnity of the ceremony 

paft of the cere- tO the Jcwisll laW. 

y- 


m 


Judgment. 

Sir William Scott. — This is a suit brought by 
Maria Goldsmid by her guardian, for jactitation 
of marriage against David Bromer^ who confesses 
tlie jactitation, and justifies, by pleading a mar¬ 
riage to have been celebrated, and the same to be 
valid, according to the law of the Jews. The 
parties are both Jews, and both d^peal to the 
Jewish law, by which this question must be de¬ 
cided, for on the mere fact there is no question. 
The Jews, though British subjects, have the en¬ 
joyment of their own Jaws in religious ceremonies ; 
and the marriage act acknowledges this privilege, 
by excepting them out of its provisions: To 
deny them the benefit of their own law, upon such 
subjects, would be to deny to a distinct body of 
people, the f ull benefit of the toleration, to which 
they have long been held to be entitled. 

This being a question of Jewish law then, the 
Court must be content to learn that Jaw, as well 
as it can, from the professors of it. It is not 
denied that some ceremony has been performed, 
but it is alleged, ‘‘ that the celebration tioas not con- 
*^Jormable to the laxo qf the Jews.** It is not alleged 

that 



CONSISTORY COURT OF LONDON. 


325 


that the ceremony was defective in any other par- G0LD8MID V. 

ticuiars, except “ tliat it is essentially necessary __ 

“ that it should be performed in the presence of nth i)ec.t7§9. 
“ two witnesses^ competent and credible, and 
subject to no disqualification imposed by the 
“ Jewish laws,; which disqualifications may pro¬ 
ceed from certain degrees of consanguinity to 
“ either of the parties who marry, or from iion- 
conformity to the ceremonies of the Jewish 
religion and it is alleged “ that the ceremony 
** in this case was not attested by competent 
** witnesses according to these rules.” 

The allegation of Mr. Bi'omer refers to the 
present general law of the Jews; it is therefore 
now too late to refer the Court back to the law of 
Moses alone, as it existed in the earliest times of 
. Judaism. He admits the objection of consanguinity, 
as affecting thg competency of witnesses ; but the 
distinction of which he avails himself is,—that it 
must be relation eje parte paierf 7 a, whereas the 
witnesses objected to were related ea'parte matcmd 
only; and that fact is not denied. He admits 
also the necessity of conformity; but with four 
limitations. — First, that any irregularity or breach 
of the Jewish laws, or ordinances, as pleaded, must 
be deliberate and designed, and not the mere etfect 
of human infirmity, or negligence, or mistake. — 

Secondly, that it must be unrepented of: as other¬ 
wise it might have been absolved and done away by 
due penitence. — Thirdly, that it must be proved 
by witnesses, who are themselves unimpeachable.— 

Fourthly, that it must be a disqualification arising 
before the ceremony, and not subsequent to it. He 
does not, however, allege expressly that the non¬ 
conformity, imputed to the witnesses in this in- 

Y 3 stance 
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Stance is within the exceptions which he has laid 
down, but takes the chance of what may arise cm 
that point upon the interrogatories. It is to be ob¬ 
served also that the third limitation, which has been 
assigned, may be put out of consideration ; for the 
only witness, who has been examined with regard to 
it, says, that it would not be necessary to ascertain 
the fact, by positive testimony, in favor of credit, for 
the law would presume, that the attesting witnesses 
were good and sufficient, if nothing was shewn to 
the contrary. To the fourth ground of objection, 
the different answers in the interrogatories allow 
the utmost latitude of advantage, if the state of 
fact is in any degree dubious; but, if no such 
doul)t exists, the objection is peremptory ; the im¬ 
puted criminal act must not be an act resolvable 
into mere infirmity, negligence, or mistake. 
The limitation^ which has been assigned on the 
alleged disal)ilities, must be proved by those 
who mean to rehabilitate ; because, if a j)erson 
does a cj iminal act, it must be presumed to be with 
a criminal intention, and that presumption will 
remain till the contrary is shewn. This will be 
more necessary, if' it appears that tlie acts were 
accompanied with circumstances which shew no 
repentance, but a fixed and continued purpose of 
evil. There is also this further observation to be 
made, which is supported by Mr.lsh Yemene, 
“ that if one witness only is disqualified, it entirely 
“ invalidates the ceremony,” because there is then 
only one competent witness; and in this construc¬ 
tion all the witnesses agree. 

It appears, then, that the fact of marriage must 
be attested according to the Jewish law, and that 
this attestation is a constituent part of the validity 

of 
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of the ceremony. It is deposed to be essentially *'• 

necessary, that both the witnesses must be com-_1. 

petent; and I understand that if there was the i 7 th 7 )fr. 1799 . 
clearest proof of the actual ceremony, it would 
not be sufficient, unless it was performed in the 
presence of such two attesting witnesses, of perfect 
competency. All the witnesses agree in this re¬ 
presentation ; I have therefore only to apply the 
law so certified to the facts; and, in doing this» 

1 shall dismiss from my consideration much irre¬ 
levant matter, which has been introduced, parti¬ 
cularly with respect to the conduct of the parties; 
because, if I understand the Rabbies correctly'^, if 
Miss Goldsmid was claiming the benefit of marriage, 
and the attesting witnesses were not competent 
at the time, the ceremony would signify nothing. 

Something has been said also of the undue inter¬ 
ference of Mr. Goldsmid the father, for the pur¬ 
pose of setting aside this matrimonial union. But 
every parent is deeply interested in the welfare of' 
his children, as affected by such connexions; and 
has a right to question a matrimonial contract 
entered into in the minority of his child ; and I do 
not see that this right has been exercised, on tliis 
occasion, with any impropriety. 

The young lady appears to have been of the 
tender age of sixteen, with all the inexperience, 
and susceptibility of hasty impressions, that are 
incident to that age j and it is the order of God, 
and the daily practice^ of society, that the expe¬ 
rience of the father sliall protect the inexperience 
of the child. It is said, that he is chargeable with in¬ 
consistency, in his manner of behaviour to this young 
man, as he had receivedBromer into his family with 
great familiarity; but it never can be supposed tiiat 

Y 4 every 
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every man, wlio receives a person into his family, 
on a footing of civility, means that he should marry 
his daughter. It has been observed, also, that it 
would be to the disadvantage of the young lady, 
that the marriage should now be set aside j but the 

father lias onlv to choose between calamities : he 

•/ ^ 

has a right to determine as he considers to be best 
for the interest and happiness of his family, and 
we must presume that he has so done. On the con¬ 
duct of the young lady, 1 am unwilling to make 
any observation unfavourable to her, in consider¬ 
ation of her tender age. But as to Mr, 
though much has been said of the honourable state 
of matrimony, it must not be forgotten, that it 
may be pursued on dishonourable lnoti^'cs ; and 
though I do not say that it is so here, yet when 
a man, who is hospitably received into a family, 
avails himself of the opportunity of engaging, with 
clande.'itinity, the affections of a young lady, I do 
not tliink that he is a proper subject of lofty 
panegyric on that account. 

I throw out of the case, also, all discussion on 
the reasonableness of the .lew ish law, since I must 
take lhat as I find it. 1 must observe, however, 
that it does not seem to be without apology or 
reason, as 1 take the intention to be to render 
clandestine marriages almost impossible. Clan¬ 
destine marriages are considered as evilSy in all 
civilized societies. In England, they are discoun¬ 
tenanced by the marriage act, and generally 
among Protestants. In many Catholic countries, 
also, the law interposes to prevent them. The 
law of the Jews, by its original incapacity of re¬ 
peal, is out of the protection of the law of the 
countries in which they dwell, and it seems, there¬ 
fore. 
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fore, to have done reasonably in providing, that if 
such contracts cannot be rendered null and void, 
by positive enactment; they shall be clogged with 
ceremonies, which render it almost impossible, that 
they should be edectuaily performed. 

With these observations, I proceed to examine 
the facts of this case. On the 22d November 
1795, it appears that the parties met by appoint¬ 
ment, and Mr. Bromer took the lady in a coach to 
the Shakespeare Tavern, in Covent Garden^ where 
two persons were stationed by him to be in readi¬ 
ness to be witnesses, though one appears also to 
have had otlier business there. In the presence 
of these persons lie gave the ring, and pronounced 
the words in Hebrew which constitute the cere¬ 
mony of Kedushim. 

On this part of the case it has been contended, 
that tlie jirincipal ceremony itself is not proved to 
have been rightly performed. But it is simple in 
its form, requiring only a few Hebrew words with 
the delivery of the Ring; and it is to be presumed, 
that a person, intending to effect such a purpose, 
would take care to instruct himselfi in what was ne¬ 
cessary to be done ; and it is not material that the 
words should be understood by either party. This 
part of the case, therefore, is sufficiently proved by 
the witnesses, by the certificates of the Jewish Tn- 
bunals, by the answers, and by the very form of 
pleading, which lays the invalidity, in the disqualifi¬ 
cation of the witnesses alone. There is also the con- 
ductof the parties in cohabiting, which maybe taken 
as strong proof that some such ceremony has passed, 
as would justify such cohabitation; if it had not 
been for the objections that are now alleged, to the 
competency of these two witnesses, whose attesta¬ 
tion 
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^^bkomkii essential part of this ceremony. I say 

t*mo^ because if owe is disqualified, there is an 
17th Dec. 1798 . end of the business, as two are stated to be indis¬ 
pensably necessaiy *. The question then is reduced 
to this: Is either of these persons, before whom 
the ceremony is stated to have been performed, 
shewn to have been incompetent, not merely to 
attest, but to supply a constituent part of the 
ceremony? Mr. Hesse is accused of non-con¬ 
formity, It is stated that he had profaned the 
Sabbath, by riding in coaches, and snufiing lighted 
candles, stirring the fire, and eating forbidden 
meats j — acts trifling to us, perhaps, who have 
no law applying to them, but not so according to 
the rites and ordinances of the Jewish religion. 
One witness, Levi^ says, “ that he had seen him 
“ repeatedly, within these ten years, do these acts, 
“ and that he remonstrated with him on such 
“ occasions, but he replied, ‘ that he was no Jew, 
“ but considered himself as bound only to the ex- 

* In the treatise of Maimonides, de commbiis Hebra-orum, v. 4. 
s. 6. it is laid down on the effect of witnesses, “ Si quis sibi 
“ inulierem dicaverit, uno duntaxat adhibito teste, nihil nas ejus 
“ dicatio moveat, cimi ambo reni profiteantur; imilto etiam minus. 
“ si quis dicaret, nullis adhibitis testibus. Si quis inulierem sibi 
“ dicarit, adhibitis ejusniodi testibus, quibus Lege non est testi- 
“ raonii dictio, dicatio nulla fuerit; sin eos adhibet, quibus sapi- 
“ entum autoritate non est testimonii dictio, aut quibus Lege sit 
“ testimonii dictio, necne, non liqnet, is, si velit cam uxorem 
“ ducere, rursus coram icloneis testibus dicabit: Si uolit, repudii 
“ libellus ab eo mulieri opus est, vel propter incertam Legem, 
“ vel propter Sapientum certa I'etita. Iinmo vero si dicationem 
“ mulier factam esse neget, aut arguat mendacii testes, nihil- 
“ oininus repudii libellum invita cogitur accipere. Atquc eadem 
“ est omnium dicatiomim incertarum ratio. Si velit earn uxorem 
“ ducere, de integro firma dicatio fiet; si nolit, propter dubium 
“ mulieri ab eo repudii libellus opus est.” 


“ terior 
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“ tenor observances of the religion, in compliance goldsmid ». 

“ with tile wishes of his father.* ** * —. 

There cannot be a stronger instance of dis- uth 2 )«c. i 7 »b. 
claimer of all observance of the regulations and 
ordinances of that religion, or, if I may so express 
it, of an uncircumcised heart. This then is suffi¬ 
cient, 

* In the responsive allegation, given in and admitted on the 
part of Maria Goldsmid, the Otli article pleaded “ That, by the 
“ Jewish law, a person is incompetent and disqualified to give 
“ validity, as a witness, to any Kedushim or marriage contraet 
“ between Jews, or persons j)rofessing the Jewish religion, by 
“ being related to either of the parties in the first and second 
“ degree of consanguinity, and that, according to the Jewish 
“ computation of the degrees of consanguinity, cousins german, 

“ or persons descended from the same grandfather or grand- 
** mother, are considered as related in the second degree of con- 
“ sanguinity, and that, in order to be a competent witness to the 
ceremony of Kedushim, the person viust not only be a Jew, but 
“ not be ffniltij of viol.atni^ the religion and religious ceremonies of 
“ the. Jews; and a Jew, who is a non-conformist to the duties and 
“ precepts of the Jewish religion, particularly in profaning the 
“ Sabbath-day, and so proved to be by two credible witnesses, is not 
a competent witness before whom Kedushim can he legally given." 

10th, “That Michael Abraham Levy, one of the persons in 
“ whose presence the aforesaid pretended Kedushim is alleged 
“ and pleaded in the said allegation given in on the part and 
“ behalf of David liramcr, to have passed between him and- the 
■' said Maria Goldsmid, is not, according to the laws and customs 
“ of the Jews, a competent w’itness to give validity to any such 
" Kedushim or Jewish marriage contract between them the said 
‘ David Bromer and Maria Goldsmid, but, on the contrary, is 
“ incompetent and disqualified by reason that he, the said 
“ Michael Abraham Levy, is first cousin to David Bromer, re- 
lated to him in the second degree of consanguinity, the mother 
“ of David Bromer, and the mother of Michael Abraham Levy, 

“ being natural and lawful sisters. 

11th, “ That Emanuel Hesse, the other person in whose pre- 
“ sence the pretended Kedushim is alleged to have passed, is 
“ not, according to the laws and customs of the Jews, a com- 
“ potent witness to give validity to any Kedushim or marriage 
“ contract, but, on the contrary, is.incompetent and disqualified 

“ by 
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^bkomer *'• cient, unless, as it has been contended by Dr. 

_ Arnold, a conviction is required to establish the 

17 th Dec. 1798. incompetency. According to our own notions, 
founded on the principles of our law, an antece¬ 
dent conviction might be necessary in the case of 
some criminal charges j but it is not alleged to be 
so in the Jewish law. So much for Mr. Hesse, 
whose disqualification is completely proved on the 
ground of non-conformity ; and it disposes of the 
whole case, since, as before observed, two compe¬ 
tent witnesses are required: It may be unneces¬ 
sary 


by rtiason tliat he the said Emanuel Hesse hath manifested 
“ himself to be a non-conformist to the duties and precepts of 
“ the Jewish religion, particularly in profaning the Sabbath-day 
“ in the presence of divers credible witnesses.” 

The nature of the evidence upon the 11 th article of this allega¬ 
tion, may be collected from the depositions anti answers of the 
, following witnesses:— 

f Michael Abraham Levy, a witness examined on behalf of Mr. 
Bromer, to the 24th interrogatory, answers “ that he hath a slight 
knowledge of his fellow witne.ss Emanuel Hesse; that the said 
“ Emanuel Hesse is not a strict observer of his religion as a Jew ; 
“ that he knows not, but hath heard, that the said Emanuel Jiessc 
“ has in divers instances and on several o^rasions profaned the 
“ Sabbath-day, and eat forbidden food in contravention of the 
“ laws and precepts of the Jewish religion ; that the respondent 
“ once saw him eat meat and butter together, which is in con- 
“ travention of the laws and precejtts of the Jewish religion.' 

David Joseph PI'erfheimer, to the 1 Ith article of the said alle¬ 
gation, this deponent saith “ that he hath known the articulate 
“ Emanuel Hesse, one of the persons in whose presence he hath 
“ understood and believes the Kedushim or marriage jiasscd 
“ between the said David Bromer and Maria Goldsmid, parties 
“ in this cause, for eleven or twelve years last past; that about the 
“ time the deponent first knew the said Emanuel Hesse, he saw 
“ him eating meat in a tavern at Frankfort, known by the sign of 
“ the Mulberry Tree, which is a tavern where the meat is not 
“ prepared according to the Ictws of the Jews ; that about two 
“ years ago the deponent saw the said Emanuel Hesse eating meat 

, “ among 
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sary therefore to enquire minutely into the ground Goldsmid V , 

of objection to the other witness,—his relation to 

either of the parties. i7ih z>ec. 1799. 

On that point, Mr. Ish Yemene is the only wit¬ 
ness produced by Mr. Bromer, and he is compli¬ 
mented for his learning. I cannot presume to judge 
upon the justness of that eulogium; but I think I 
may venture to say, that a want of learning does 
hot appear to be the principal defect imputable to 
him in this cause ; since he appears to be a Doctor 
of rather a loose school. I think I perceive some¬ 
thing 


“ among Christians in the Hercules Tavern behind the Royal Ex- 
“ change, London, which is also a tavern where meat is not pre~ 
“ pared according to the laws of the Jews; that about a year and 
“ a half ago the deponent saw the said Emanuel Hesse profane 
" the Sabbath-day at the house of Mr. De Fries, Basing hall Street, 
“ by snuffing the lighted candles on the evening of the Sabbath; 
“ that the foregoing actions are contrary to the laws of the Jews, 
“ and the said Emanuel Hesse hath thereby manifested himself a 
“ non-conformist to the duties and precepts of the Jewish re- 
“ ligion, and a profaner of the JSabbath; that, by being guilty 
“ of such actions, he hath rendered himself, according to the 
“ laws and customs of the Jews, a witness incompetent and dis- 
“ qualified to give validity to any Kedushim or Jewish marriage 
“ contract.” f 

To the fithtnterrogatory, he says, “ That committing murder, 
“ blasphemy, eating forbidden food, and profaning the Sabbath, 
“ by kindling, extinguishing, or stirring a fire, or snuffing candles, 
“ or jiding out on horseback, or in a carnage, on the Sabbath-day, 
“ are the principal acts by which a person becomes disqualified 
“ according to the laws and customs of the Jews to be a coiri- 
“ petent witness to give validity to any Kedushim or Jewish 
“ marriage contract.” 

To the 10th, “ that he was subpoena’d, and did attend as a 
“ witness at the trial at Guildhall, in an action for Seduction, 
“ brought in the Court of Common Pleas, by Mr. Goldsmid 
“ against Mr. Bromer ; that he stood at some distance, and there 
“ was so great a crowd; that he could not distinctly hear all that 
“ tya» said; that he recollects one ground of objection, but 

“ whether 
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thing of Sadducean laxity in his opinions, both in 
this and in the former cau^e ; which detracts a 
little from the res}iect which might otherwise be 
given to his erudition ; for I cannot forget that in 
the former case he had said, that Kedushim, witli- 
out consummation, was perfect marriage—Now he 

“ whether the only one or not he cannot say, there taken to the 
“ competency of Emanuel Hesse, was on account of his having, 
“ as well before as after his being a witness to the marriage in 
“ question, eaten pork'' 

Henry Leo says to the 11th article of the allegation, “ that he 
“ well knew Emanuel Hesse about fifteen years ago at Frankfort, 
“ and that he, at that time, heard him publicly declare, that he, 
“ Emanuel Hesse, did not eonsUler himself us a Jew, and if it 
were not for his father, that he would renounce that religion ; 
that for about these last ten years he hath been well acquainted 
“ with said Emanuel Hesse London, and hath repeatedly seen 
“ him profane the Sabbath-day by riding in coaches on that day, 
“ and hath seen him repeatedly, on the Sabbath-day, at the 
“ gallican Coffee-house, stir the f re, and snuff the lighted candles ; 
** that, by such acts he hath manifested himself to be a non- 
conformist, &c.” 

To the 4th interrogatory this respondent answers, “ that he 
“ hath, times without number, renionstrated with the said Emanuel 
Hesse when he saw him do any act which he considered incon- 
sistent with the laws and customs of the Jewish religion ; that 
“ he docs not recollect in whose presence he so remonstrated 
“ with him; that the answer the svdd Emanuel Hesse returned 
“ usually to such remonstrance w'as, that he did not profess him- 
“ self to be a.Jejt); that he hath know'n him, after such re- 
“ monstrance, repeat the wrong-doing.” 

Gabriel Cohen and Jacob Hart say to the 11th article of the 
allegation, “ ihat^ on the 9th day of December 179.0, as he went 
“ into the Stock Ej change Coffee-house, near the Royal Exchange, 
“ which is a public coffee-house, and eating-house, where food is 
“ not prepared according to the laws and customs of the Jews, 
‘‘ he saw the said Emanuel Hesse eating part if a round of beef 
“ with sauce, appearing to be melted butter, in the public coffee 
‘‘ room, in the presence of divers persons; that, by so doing, 
“ he, Emanuel Hesse, manifested himself a non-conformist to the 
“ duties and precepts of the Jewish religion, which forbids his 
“ eating in stich manner.” f y 

says 
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says otherwise. The Talmud, according to Mr. Goldsmidv. 
Isk YeTnene, is an overruling authority, to which 
the authority of Maimonides and other expositors 17 th Dee. 1798. 
must bend. In the ninth interrogatory, he is 
pressed by passages from the Talmud, which, he 
admits, go to disqualify the mother’s relations,— 
the question is put, “ whether relation ct parte 
** maternd is not as much a disqualification as esc 
** parte paternd?*' and I understand it to be a direct 
declaration of the Talmud, that father's father is to 
be applied, on this disqualification, in the corres¬ 
ponding style of mother's mother. 

There is also an extract from Tur, a book of 
high authority, to the same effect, that sister's sons 
are under the same disqualification, as brother's som. 

But Mr. Ish Yemene goes on to say, “ that Maimo- 
“ nides has stated a different opinion.” To this I 
must reply, what Mr. Ish Yemene said before, that 
where the Talmud is plain, the authority of Mai¬ 
monides must yield to it. I must therefore remem¬ 
ber that if Maimonides expresses a doubt, and the 
Talmud none / where the Talmud is 011 one side, 
and Maimonides on the other, although I will not 
say that so eminent a scholar as Maimonides was 
in error, I am bound to prefer the authority of* 
the Talmud. On these grounds, therefore I am 
of opinion that the other witness is incompetent, 
on account of his relations ex parte maternd. 

The case however does not rest here. I have 
also the judgment of the college of Germori Jews, 
to which community the party particularly be¬ 
longs, — the sentence of the Bethdin, their chief 
tribunal — and this judgment has been submitted 
also to the college of Portitgtiese Jews, who concur 
in it. Here then are Courts of great authority on 

this 
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Golosmio V . this point, and on matter of Jewisli law, entitled to 
the greatest respect, as they are Trilninals^ whose 
nth-D m. 3798 . certificate of /flw, must be received as 

most satisfactory, though perhaps their judgment is 
not equally satisfactory in matters of fact. Here is 
a question compounded of law and fact, and 
though the decision may not Innd the Court, which 
has to try the fact for itself, it conveys the best 
information which It can obtain of the principles 
of law that are to be applied to it. They certify 
tliat they have found the marriage null, according 
to the law of Moses, without giving specific reasons 
for it. This defect however is, in some measure, 
made up, by the information which they have given 
in their examinations. I there find the grounds 
assigned, on which I form the same opinion. 

This is the opinion that is to be collected on the 
legal merits of the case ; and I see nothing in the 
moral estimate of the conduct of the parties, which 
inclines me to entertain a different sentiment. I 
therefore pronounce against tlie validity of the 
marriage, pleaded by Mr. Bromer ; that he has 
failed in proof of the allegation in justification, and 
that Mary Goldsmid is not his wife,—but I give 
no CQ&ts. 

Tne Counsel prayed the Court, in addition to 
its sentence, to enforce perpetual silence, meaning 
to pray the same monition to the party as was 
prayed in the case of the Duchess of Kingston 
The Court said, It would decree it, if prayed.— 
Sentence accordingly. 

Affirmed, on appeal, Arches, 25 th June 1799, Dele¬ 
gates, 19 th November 1800 . 

Consist. Chudleighv. Hervey. 10th 1761J. 
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HORNER V. LIDDIARD, otherwise WHITE- 
LOCK, FALSELY CALLING HERSELF HORNER. 


was a case of nullity of marriage, brought 1709. 

by the husband against the wile, by reason of consent of p«- 
the minority of the wife, who xcas illegitimate ; and ^26(7ro.2. c.yj. 
the want of consent, as required by the Marriage pi.cabic‘to'’the 

\ marriage of 

illegitimate 

These facts appeared :— Tlarrie/Lidr/iardy other- 
wise Whitelocl\ was the natural daughter of* Sarah 
Liddiardy by John Whitelock, Esquire, and was 
born on the 12th day of Septend)er 1777'. Mr. 

Hliitelock died in the year I788, and by his 
last will, bearing date the 30th of April I787, 
ill which he appointed Sarah Liddiard, and 
George Ashley, since deceased, his executors, he 
acknowledged Harriet Liddiard, otherwise White- 
lock, as his natural child; and bequeathed certain 
parts of his personal projierty to his executors upon 
trust, to put the same out at interest, until Harriet 
Whitelock should attain the age of twenty-one 
years, or be married, with the consent and appro¬ 
bation of the said Sarah Liddiard and George 
Ashley, or the survivor of them ; the interest, 
meantime, to be laid out in her board, maintenance, 
clothes, and education ; and to pay her the whole 
when she should so attain the age of twenty-one 
years, or be married with such consent; and it was 
his will and desire, that all possible care should be 
taken of the said Harriet Whitelock; and he gave 
the tuition and care of her to Sarah Liddiard and 
George Ashley, during her minority. 

z On 
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*HoKN^rV of March 179 G, a marriage was 

- - solemnized between Thomas Strange*ways Homer, 

'*«hiVffl3/]7r,9. j;squii’e, and the said Harriet Liddiard, otherwise 
Whitelock, by virtue of a licence, under seal of 
the Consistory Court of the Lord Archbishop 
of Cantcrburij, wherein Hart'iet Liddiard, other¬ 
wise IVhitelock, is described as a minor; and 
wherein it is stated, that the marriage was 
solemnized by and willi the consent of Sarah 
Jjiddiard, there stih^l Sarah Whitelock, widow, 
her mother and guardian, and w'hich consent was 


in fact obtained. 

In February 1799 , a suit w*as instituted by Mr. 
Horner, in the Consistorial Court of London, 
against Harriet Liddiard, otherwise Whitelock, 
falsely calling herself 77 or?/c/*, spinster, and pre¬ 
tending to be tlie wife of the said Thomas Strangc- 
rucays Horner, to obtain a sentence, pronouncing 
and declaring tlie said marriage to have been null 
and void, pursuajit to the act of the txceyity-sixth 
year lyf 'King George the Second, chapte]* the thirty- 
third, usually called the Marriage Act, which 
enacts, in section the eleventh, “ that ail mar- 
“ riages, solemnized by licence, where either of 
“ tlic parties, not being a w'idow'er or widow, shall 
“ be under the age of twenty-one years, which 
“ shall be had without the consent of the lather of 
“ such of the parties, so under age (if then living), 
“ first had and obtained, or if dead, of the guardian 
“ or guardians of the person of* the party so under 
“ age, lawfully appointed, or one of them ; and in 
“ case there shall bo no such guardian or guar- 
dians, then of tlie motlier (if living and un- 
married), or if there shall be no mother living 
“ and unmarried, then of a guardian or guardians 


9 


“ ol 



CONSISTORY COURT OP LONDON. 


839 


of the person appointed by the Court of Chan- 
“ eery; shall be absolutely null and void to all 
“ intents and purposes whatsoever.” 

After the usual proceedings, the cause canne on 
for hearing, upon the fourth session of Easter 
Term, the 8th of May 1799. 


Horner v. 
Horner. 


a 4th May 1799 . 


On the part of Mr. HomeVy it was contended 
by the. King*s Advocate and Dr. Swabey^ that 
some consent is necessary to the marriage of 
minors; and the question is, who are the persons 
competent, by the act, to give that consent ? 
lUegitimate fathers and mothers are not within 
that part of the statute of the 2d Geo. 11, c.33. 
s. 11., which requires the consent of parents to 
tJie marriage of their children under age ; and 
therefore no person can give a valid consent, in the 
case of illegitimate minors, but a guardian appointed 
by the Court of Chancery, under the last clause of 
that section of* the act. Illegitimate persons are 
said, by our Jaws, to be milUus Jilii; illegitimate 
parentage constitutes no civil character, and there 
is no instance in which natural consanguinity is 
considered in matters of mere positive institution. 
The moral relation may have its effect in pro¬ 
hibiting incestuous marriages between persons so 
connected; as a man cannot marry his natural 
sister ; But it does not extend itself to conse¬ 
quences merely civil. It is a perfect nullity with 
respect to inheritances both real and personal, 
which devolve to the Crown by reason of the in- 
capacity of natural children to succeed to them. 
It has been decided, that a natural father cannot 
appoint a guardian to his children, though in such 
cases, it is the usual practice for the Court of 
Chancery to appoint the same person who has 

z 2 been 
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nominated by the parent *. This was done 
in the case ot‘ Harford v. Morris f. Before the sta- 
24 tiiAre,^ 1799 . of tlic \ ?>FMz. the natural father was not bound 
to maintain an illegitimate child. There is no in¬ 
stance in which the words *\fadier** or “ motherf 
simply used in any statute, are applied to any othei 
than legitimate parents. In 2Bulstrode 344, on the 
act of 43 EUz. c.‘2. s. 7'» the words **Jatlier and 
grandfather'^ have been Jield not to extend to ille¬ 
gitimate fathers and grandfathers; and in those 
statutes which cxj)ressJy relate to them, the qualifi¬ 
cations of putative, or reputed, father or grandfather, 
are usually added. 

The consent of parents to marriage being of mere 
positive institution, and not a moral, but a civil 
act, the terms must luive the same interpretation 
here as in other statutes ; and tlie word father must 
be referred to the general phraseology of the hw. 
A different rule w otdd lead to great difficulties and 
absurdities. How was the father to be ascertained ? 
Different persons might claim. If the mother was 
dead, who could decide the dispute ? It might be 
observed also, that on the contrary interpretation, 
if the father was dead, the illegitimate mother would 
have a greater authority than a lawful mother ; be¬ 
cause the father could not appoint a guardian to dis¬ 
place her. If the rule oi'partus scqviitir ventrem were 
to be adopted, the mother would be preferred to the 
father. It a])pears, from the terms of the act of par¬ 
liament, that the legitimate father only is meant 
by the order in which it is arranged. For after 
the father, the act mentions, the guardian lawfully 
appointed; whereas it had been decided that an 


Hard V . St. Paul, 2 Drown, 583. 
t \n h(>s, 2 December 1776. Delcg. 1778. 
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illegitimate father cannot appoint. This inter- Hornebj-. 

pretation is universally adopted in practice. If_ 

illegitimate parents should attempt to forbid the 24 ih;if(y, 175 , 9 . 
banns, they cannot stand up in the Cliurch to 
acknowledge an offence, for which they are liable 
to punishment. No suit is ever brought here by the 
illegitimate for nuilit)^of marriage; though 

the legitimate father is considered as having such 
an interest in his child, as entitles him to institute 
a suit for that purpose, in his own right. In grant¬ 
ing iiceiices also the consent of the natural father is 
never required. The Court of Chancery, in such 
cases, appoints guardians to consent. The affidavit, 
upon which licences are obtained, mentions only 
the lawful father, and these forms were settled 
by the authority of persons high in the profession. 

It may be said, that there are cases in the temporal 
courts which have adopted a different construc¬ 
tion ; but, if they arc examined, they will not 
warrant that conclusion. In the case of The 
King Edmontoiiy ^ Bott^ 85, Mr. Justice Buller 
observed, “ that it was not necessary, to give a 
“ decisive opinion upon the construction of the 
“ marriage act.” Mr. Justice Tillies, who thought 
otherwise, says, “ as to the construction of the 
“ marriage act, it ouglit in this case to be liberal. 

** We are warranted in considering a putative 
** father as within it, by the case of The King 
“ V, Cornforth, 1 Botf, 459 *, where the expression 
in the statute of Ffiilip and Mary is similar to 
“ that’in the marriage act.” So Mr. Justice Ash- 
hurst. “ The case of 'fhe King v. Cornjorth is 
“ stronger tlian the present, and authorizes us to 
“ put that construction on the marriage act.” This 

* 2 Strange, p. 1162. 
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Sithilioy 1799. 


judgment therefore stands upon the former case 
of The King > 0 . Cornforth; but if that case is ac¬ 
curately considered, it will not support that con¬ 
struction. 

It was a motion for an information, upon the 
statute of the 4th & 5th of Philip and Mary^ 
c. 8. for taking aw^ and marrying a natural 
daughter of one Bohurit who was but fifteen years 
old. The information was granted upon the third 
section, which forbids talking away any woman 
child from the possession, not only of the father or 
mother, but of any person who shall happen to 
have, by any lawful ways or means, the order, 
keeping, education, or government of such child. 
It is clear, that the information was granted, not 
upon the second section, which relates to parents 
only, but upon the third section. For Chief Jus¬ 
tice Lee says, “ It is not necessary for the Court 
“ in this case to give any judgment upon the fact, 
“ whether legitimate or not, neither is that the 
“ point in issue, but the taking her from the pos- 
“ session of a person having by lawful means the 
“ possession of her.** And Mr. Justice Chappie 
said—“ If it had rested singly on the second 
“ section, I should have had some difficulty; but 
“ it is plain from the second and third taken to- 
“ gether, that they intended to take in different 
“ cases, so that they are quite distinct, and whether 
“ legitimate or not, will not be material.’* And 
Mr. Justice IVright to the same effect. 

It is submitted, therefore, that there is no case 
in which the Temporal Courts have decided con¬ 
trary to the judgment of this Court in the case of 
Foster v. Lawremc * : If they had, the question 

* Consist. 26th Janmnj 1/93. 
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of the validity of marriages is of the peculiar 

and exclusive jurisdiction of the Ecclesiastical__ 

Courts. The authorities, however, all concur.— • 24 ihMay i 7 <)o. 
There is that decision of the Ecclesiastical Court, 
and the opinion of Mr. Justice BtackaLonc in his 
Commentaries, and the practice of the Ecclesiastical 
offices, which is material to shew the opinion ol 
these Courts at the time. If it were otherwise, the 
Court of Chancery could not appoint a guardian 
till the mother was dead. And if it shoidd be esta¬ 
blished, that the mother is competent to give the 
consent required by the statute, every marriage 
had under a guardianship appointed by Cliancery, 
whilst the mother was living, would be null. 


On the other side Dr. Arnold and Dr. Lawrence^ 
in support of the marriage, sid)mitted, that the 
marriage act requires the consent, tirst of the 
father, next of a guardian by him appointed j 
thirdly, of the mother. In this case there were no 
persons answering to either of the tw’^o former de¬ 
scriptions. There was however a motlier, and Jier 
consent w'as obtained in the most formal manner. 
But it was objected, that she is not a person who is 
competent to consent; and the question is, whether 
the terms father and mother in the statute, which are 
used without any words to limit their meaning, ex¬ 
tend to illegitimate, as well as to legitimate, parents. 

It is said, that in other statutes, especially those 
relating to the poor, the terms are restrained to 
the lawful father and mother : But those statutes 
respect only matters of property or police, which 
are of positive institution and municipal regulation. 
In laws relating to such points, the names of con¬ 
sanguinity may include only such relation, as is 

z 4 con- 
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Horner v. 
Horner. 

U4th May 1799. 


contracted according to the regulations of the 
country. But marriage is not merely of positive 
institution j and, with respect to it, consanguinity 
is always considered as it exists by nature, and con¬ 
nections are forbidden between those related by 
blood and nature, as well as those who are so like¬ 
wise by law. The terms used in any law are to be 
interpreted in the same sense in which they are 
used, on other occasions, on the same subject. In a 
statute therefore relating to marriage, the terms of 
consanguinity must include natural as well as legal 
relations. 

Illegitimate minors are equally within the policy 
and intention of the act. They are as much in 
want ot* the care and protection of their ])arents 
as other children.—It has been decided that they 
are within the provisions of the statute, so far as to 
make consent necessary for their marriage. In the 
case of The Kingw. The Inhabitants oi' Hodnett*, 
Mr. Justice Buller says, “ The words of the 
“ marriage act are very general. It speaks of all 

persons, except under particular circumstances. 
“ Then do illegitimate parents come within any of 
“ these exceptions ? If*they do not, they fall under 
“ the general regulations established by the act.’* 
If this point had been determined by this Court 
ill the case of Foster v. Lawrence, it would have 
been presumptuous to argue it again ; but the 
Court itself has intimated that it was not decided. 
That judgment went on another ground—that 
there was no consent whatever. This point 
however has been expressly decided in the case 
of The King v. The Inhabitants of Edmonton, a 
settlement case, in which the whole cause depended 

* T. R. vol. i. p. 96. 
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upon it.—The King v. Cornfoj'th shews, that the 
natural father has the lawful custody of his chil- . 
dren. The opinion of the Court of King’s Bench 24 th iuay 1799 . 
in these cases is entitled to the greatest attention. 

For though the Ecclesiastical Courts have the sole 
cognizance of the validity of marriages, yet it is 
generally held, tliat if statutes are made upon sucli 
points of exclusive jurisdiction, the Courts of Com¬ 
mon Law have a right of issuing a prohibition, if 
this Court varies from those Courts, in the inter¬ 
pretation which it puts upon them. 

An illegitimate parent must be presumed to 
pay more regard to the interests of the child 
than a mere stranger, to whom the power of con¬ 
sent must otherwise be given by appointment of 
the Court of Chancery. It is said to be the prac¬ 
tice of the Court of Chancery to appoint guardians 
in such cases. But they usually are appointed on 
application ex parte; and no case is mentioned 
in which the circumstances have been brought fully 
to the notice of the Court.—It is said likewise to 
be the practice of the Ecclesiastical Courts, not to 
require the consent of an illegitimate parent, on 
granting licences.—But these licences also pass on 
the application and representation of the party j 
and no instance is mentioned, in wliich the cir¬ 
cumstances of such a case were brought to the 
notice of the judge of any of these Courts. In the 
present case, the mother was appointed guardian 
by the will of the father; he expressly authorized 
her to consent, and a considerable part of the for¬ 
tune of the daughter was made to depend upon 
that consent. 


JUDG- 
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Horner «. JUDGMENT. 

Sir William ScotL —This is a proceeding by 
^24th^fay J7ac». Xhomos Strangeways Homer, Esquire i?. Harriet 
Liddiard, otherwise Whitelock, described as spin¬ 
ster, to obtain a sentence of nullity of marriage by 
reason of minority; the party against whom tlie 
proceedings are had, being illegitimate, a minor, 
and having been married by licence, with no other 
consent than that of her natural mother. 

The facts undertaken to be proved are— 7 /r.s/, the 
date of the birth of the party— secoyidly, the ille¬ 
gitimacy of tlie birth— thirdly, the date of the mar¬ 
riage—that the marriage was had by 
licence, not by banns, and on the consent of the 
mother only—and, fifthly, that no guardian had 
been appointed previous thereto—from whence it is 
inferred that the marriage is null and void, as not 
being supported by a legal and effectual consent. 

It has been admitted, that the facts, from which 
this legal conclusion is to be deduced, are suffi¬ 
ciently established. The date of the birtli, and 
the illegitimacy, are proved by the natural mother. 
They are proved likewise by Anne Ashley, who 
was present at the birth of Harriet Liddiard, 
otherwise Whitelock, and afterwards at her bap¬ 
tism ; and by another person of the name of Char¬ 
lotte Mildenham, who is the natural sister of the 
party. There is also an entry of baptism, upon the 
12 th of November 1777 j iR which she is described 
as being base-born. The third and fourth facts, 
namely, the date of the marriage, and that it was 
a marriage by licence (with the consent of the 
natural mother only), are proved by the mother 
herself, and by Robert Walker / and it appears to 
have been solemnized upon the seventh of March 

1790. 
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179fi. These facts are proved likewise by the 

affidavit to obtain the licence, and by the entry of- 

the marriage. The ^fth fact, which is undertaken 24thMa^i7‘j«.. 
to be proved, that there was no appointment of a 
guardian, is established by Mr. Stevenson^ who is 
a Solicitor in the Court of Chancery, and Aaro7i 
ColUngbourni who have searched tlie records of the 
Court of Chancery from Hilai'y Term 1777 to 
Trimly Term 179b, in which period no appoint¬ 
ment of a guardian occurs, and if it existed at all, 
it must have been found amongst these records. 

The facts, therefore, upon which the parties 
rely, are fully established, and the only question 
is, whether the conclusion of law is rightly de¬ 
duced. That question arises upon the act of par¬ 
liament, which has made certain other consents 
i^ecessary, besides the consents of the contracting 
parties themselves. These additional consents are 
those of the parents or guardians, according to the 
different circumstances of the case. Tirst^ the 
consent of the father. Secondly^ of the guardian, 
appointed by the father. Thirdly^ if the father is 
dead, and no guardian is appointed by him, the 
consent is in the surviving parent, if she is un¬ 
married. And, lastly, the consent of a guardian 
appointed by the Court of Chancery. 

So far as the consent of parents or guardians is 
absolutely required, the act ol parliament has in¬ 
troduced a new rule. The consent of parents was 
not required de 7 iecessitate to the marriage con¬ 
tract, in its own nature, as understood by the law 
of this country, or by its religion, which mixed it¬ 
self much in the consideration of this subject. It 
was indeed a consent highly desirable to be pro¬ 
cured, from motives of piety and filial reverence, 

from 



348 


CASES DETERMINED IN THE 


Horner w. from motives of prudence and of family conve- 
***'^*‘*^' nience and propriety j but the obtaining it was a 
24 th May 1799. duty, though of high, yet of imperfect obligation 
only. The want of such consent was, as the eccle¬ 
siastical lawyers expressed it, an impedimentum im- 
peditivum, an impediment, which threw an obstruc- 
tio» in the way of the celebration of the marriage, 
but not an impedimentum dirimens, an impediment, 
which at all affected the validity of the marriage, 
if it was once solemnized. As to the consent of 
guardians, it does not appear to have been much 
thought oi\ except in certain feudal relations, 
where tlie power of guardians was carried to a 
very extravagant length, and for purposes pointing 
almost entirely to the interest of the guardians 
themselves. 

The marriage act extends its regulations to the 
marriages by licence of all persons whatever, with 
the exception of a few cases, amongst which the 
case of bastards is not included; at least not no- 
mmatim. They are therefore necessarily included 
under the regulations of the act, unless they are 
out of the reason and policy upon which it is 
founded. But they are clearly within the reason 
and policy of that act; illegitunate minors may 
have property which requires to be defended; in 
all cases, they liave t heir persons and their per¬ 
sonal happiness in life ; and it is tit that their per¬ 
sonal happiness should be protected by experience 
and prudence greater than their own. 

Accordingly, the Court of King’s Bench has 
decided, in the case of The King v. The Inhabi¬ 
tants of Hodnetl *, that illegitimate children fall 


* Vid. ante, p, 344. 
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under the general regulations established by the 
act. The opinion of* the Ecclesiastical Court 
was expressed in the case of Foster v. Laxorcnce *, 
and the marriage was declared void upon one or 
both of these grounds, either that the additional 
consent was not proved to have been given, or, if it 
was, that it was not the proper additional consent. 
It is so considered, likewise, by the Court of Chan¬ 
cery, in the appointment of guardians to consent 
to the marriages of bastards. 

The necessity, therefore, of an additional con¬ 
sent, is universally recognized by all the Courts in 
the kingdom. The only question is, what is the 
proper additional consent, in the case of such per¬ 
sons ? Now it appears to me, that the Court of 
Chancery has answered that question, ever since 
the passing of the act, by its uniformly appointing 
guardians to bastards, although the father and 
mother were living. This universal practice cer¬ 
tainly expresses the opinion of that Court, not only 
that bastards are within the act, but that the re¬ 
puted parents cannot give the consent required j 
for, if tliey could give that consent, the Court of 
Chancery would only have appointed a guardian, 
when the fatlier had died without nominating «, 
guardian, and when the mother was dead or mar¬ 
ried again. But it is not so. The Court, there¬ 
fore, considers these persons as included in the 
act; but ti) *t it has ])laced tiiein under the last de¬ 
scription only, of* tliose who have neither father, 
nor guardian lawfully appointed, nor mother. It 
applies the first regulations only to legitimate 
children, as they only can have a father, a mother, 
or a testamentary guardian. And the Court of 
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horher V. Chancery has constantly, as I have understood, 
acted upon this construction. 

24th 1799 . The Ecclesiastical Court has followed the Court 
of Chancery, in adopting that construction ; and it 
has always refused to grant licences, upon the mere 
consent of the natural father or mother, and unless 
it is stated that they are likewise the lawful father 
or mother. I have always understood that the 
form of the affidavit, upon which licences are now 
granted, was originally settled, at the time of pass¬ 
ing the act, upon great advisement and consider¬ 
ation, by eminent lawyers of both professions. 

In the case of illegitimate minors, during the 
lives of their parents, the constant course has been 
for guardians to be appointed by the Court of 
Chancery, whose consent has been supposed to 
render their marriage valid. Many marriages 
exist in this country, which have taken ])lacc in 
this manner, and they are all void, if this is not the 
true construction of the act; because they have 
been had without that consent of the parents, 
which the act otherwise would make necessary to 
sustain their validity.—If it is argued, however, 
that this is an improper construction;—The ob¬ 
jections, independent of all authority upon tlie 
subject, must arise, either, in the J(7'St place, from 
general principles, shewing that another construc¬ 
tion is necessaiy or expedient to be adopted ; 
or, secondlyj from the context of the act itself; 
or, thirdlyy from a different construction of the 
same expressions in other statutes in pari malerid. 
In the Jirst place, I presume that it is to be 
admitted, that the father and mother intended by 
the act, are to be the father and mother ejusdem 
generiSf they must be both parents of the same 
description; not a legal father and an illegal 

mother. 
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TOother. Now, on all general principles, it is per¬ 
fectly clear, that the only fatlier, whom the law of 
the country has armed with the patria potestaSy 
is the father “ Quern Nuptice demonstrant'* He 
only is the guardian of his child by law, and he only 
may delegate that trust to another at his death. 

The only cases in which the natural parent is 
acknowledged, are cases to his disadvantage, in 
cases of civil concern, or by way of restriction, in 
such as are of a moral nature. He is compelled by 
later statutes to maintain the child, for the relief 
of the parish, to ease it of the cliarge to which it 
is primarily liable, because, befoi e these statutes, 
the parish alone was bound to maintain it. It is 
laid down in 2 Bulstrode 344, and Bott 460, that 
before the statute of the 18th Eliz. c. 3. the parish, 
where the child was born, must maintain it till it 
gained a settlement. The custody of the child, 
therefore, must have been at that time in the 
hands of the parish, he was JiUus populi, and there 
was no ground upon which the possession of the 
child, could have been assumed by the father. 
Even since the enactment of that statute, it 
continued for some time a matter of no incon¬ 
siderable doubt, whether the parent had a right 
to take the child out of the possession of the 
parish. In the case ofNezvland v, Osinariy BottUyi)^ 
tfiere Avas the opinion of three judges of the Court, 
that the father, under sucli circumstances, agreeing 
to maintain the child, had a right to the possession, 
and they referred to Sau?iders*s Reports*. But I 
find that Mr. Justice Foster says, “ 1 am not so 
clear in these points. I think the case of 
educating bastard children is not to be con- 
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“ sidered 



CASES DETERMINED IN THE 




Horner v. tt sl^ered as ;i burden to the parifsh but as a trust ; 

xiORNKR* ^ 

, “ and that it should not be easy for fathers to take 

a4thMayj799. « them out of such care and custody; the statute 
“ is express, that the justices shall order the father 
“ to contribute to the parish for the maintenance 
“ of the child. Though it is not to be supposed 
“ that fathers will destroy their bastard children, 
“ yet they may look upon them as a burden and 
“ a shame, and therefore either neglect them, or 
“ put them in improper hands. The resolutions 
“ and orders of justices of the peace have been 
grounded upon this, not for requiring security 
“ till the child come to a certain age, but because 
“ the order extended the age too far; therefore I 
“ am not so clear. The case in Saunders was 
“ only his own opinion.’* — Certainly if so eminent 
a person expressed himself in such a way, it is 
enough to warrant a conclusion that it continued 
to be a matter of some doubt, long after the 
passing of that statute, whether the natural father 
had a right to the custody and possession of his 
child against the parish. 

Though this may now be settled, still he can 
appoint no guardian ; and, I presume, that he can- 
not legally take the child out of the custody of 
the mother, in which it is deposited by nature at 
its birth ; though I speak with all necessary caution 
on a point belonging to the learning of another 
profession. All this is sufficient to shew that he has 
the principal burden of maintenance, with a very 
small degree (if any) of parental authority. 

According to the general policy of the law in mat¬ 
ters merely moral, a person is said to be restrained 
from marriage with illegitimate relations, as much 
as with legitimate ones; because the rules of pro¬ 
hibition 
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liibition of marriage arise out of natural relations; Hornehv. 
and though these rules (as received by our law) — 
are perhaps carried further than might seem neces- May 179 Q. 
sary, on mere moral and natural grounds, so far as 
they can be exactly ascertained by mere reason* 
yet, as they are taken from the law of God, and 
have one common origin therein, they are all con- , 
sidered as of the same moral nature and obligation. 

It is however to be observed, that even this matter 
does not appear to have yet received a final de¬ 
cision ; because I see that in the case of Hains v. 

Jeffel *, the cause was adjourned, and therefore 
no decision was given upon the question ; although 
undoubtedly the Ecclesiastical Court, the proper 
forum on questions of that nature, conceived that 
that marriage came within the reacli of the pro- 
. hibition. 

But taking it to be sufficiently settled, as I con¬ 
ceive it is, that moral restraints do attach upon 
natural consanguinity, yet certainly it is not to be 
asserted, that the absolute necessity of parental 
consent to the validity of the marriage contract is 
considered, in law, as of more than of positive and 
civil institution. Nothing belongs to the validity 
of that contract naturally, (as far as it lias usually 
been considered and treated by most human laws), 
but the consent of the parties themselves, if they 
are of an age capable of executing the duties of 
that contract. I desire to be understood as ad¬ 
vancing notliing upon the question whether human 
laws have considered this matter rightly: I only 
assert the fact, that they have so considered it. 

For nothing can be more clear than that, by the 
universal matrimonial law of Europe before the 

* 1 Ld. Ray. p. 68. 
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Hornsr V. Reformation, the consent of parents was not. re- 
quired de necessitate to the validity of the contract. 
!j4th May 1799. .Upon this footing, the matter continues in every 
country of Europe holding communion with the 
Church of RoinCy except where regulations merely 
civil have, in later times, introduced a novel and 
peculiar law upon the subject. Upon this footing, 
the matter remained in many Protestant states 
after the Reformation; it so remained amongst 
ourselves till the time of the marriage act; and 
nothing can more clearly shew than that very act, 
how much human law is in the habit of consider¬ 
ing the interposition of the parent’s consent as of 
civil institution only. The power is given to one 
parent exclusively; upon his death it does not 
survive to the other parent, but it is given prefer¬ 
ably to any stranger whom the deceased parent has 
thought fit to nominate, and it devolves to the 
surviving parent only, in defect of such nomination. 
If it does so devolve to her, it continues with her 
only during widowhood; for her second marriage, 
though it does not at all affect her natural charac¬ 
ter of parent, puts an entire end to her legal right 
of consent to the marriage of her child, and trans¬ 
fers it to the public magistrate. Nothing can 
more satisfactorily prove how much the matter has 
been treated and moulded as under the entire do¬ 
minion of mere civil prudence, — As to tlie neces¬ 
sity of the consent of any guardian, it is sufficient 
to observe, that the office itself is a mere creature 
of civil institution. 

So much then as to the general analogies of the 
law, with respect to the rights it has vested in pa¬ 
rents, and the capacity which it has given to 
children. 
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■ Let 11 ^.next look at the context of the’ act to 

1 • 111 1 /» 1 Ho»ne«. 

see what is to be deduced from thence. ■ — 

^ First, the marriage of minors is to be had with 24th jiray 1799 . 
the consent of the father. Of what father ? I take 
it clearly to mean of the legitimate father and him 
only; for it follows, secondly, the consent of a 
guardian lawfully appointed. But how appointed ? 

I presume by the father, under the act of parlia¬ 
ment, which gives liira that power. For there are 
only two modes of appointment known to the laws 
of this country; by the father, under Ihe statute, 
and by tiie Lord Chancellor. Now the guardian, 
appointed by the Court of Chancery, is not intro¬ 
duced till a later stage, where he is particularly 
described. Consequently the guardian, here spoken 
of, must be the guardian appointed by the father; 

, and the father who is mentioned, must be he who 
can appoint a guardian; but it is admitted that 
that power belongs only to the lawful father. The 
father therefore spoken of before, must be that 
father, and that father only. In the third place, 
the consent of the mother. If the natural mother 
is to be understood, she would have more autho- 
thority than a legal mother, because the right of 
giving consent does not devolve upon the legal 
mother, till in the third instance, *ciz, in case of a 
defect of appointment of a guardian by the father. 

But the natural mother would be entitled to give 
a vedid consent in the second instance, as the natu¬ 
ral father can appoint no guardian. 

If the illegitimate father is to be considered as 
capable of giving a valid consent, isdt every illegi¬ 
timate father? certainly not; because, in many 
cases, no satisfactory evidence. can be given of 
paternity. What evidence is to be required to 

A A 2 establish 
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tfoRN?/* Not his own testimony; be¬ 

cause a man cannot be allowed, upon his own 
1799 . claim and assertion only, to make his consent 
necessary to the marriage of another person. Or 
is it to be proved by the filiation, in the manner 
directed by the act of parliament, for the special 
jmrpose of ascertaining the settlement of the child ? 

Supposing that this evidence, which the law has 
provided for the special purpose of exonerating 
the parish, and for that purpose only, as far as 
appears, is to be borrowed and applied to this 
purpose, it will not answer the exigencies of many 
cases; it would not in tlie present case, where no 
such filiation has been proved, or, I presume, can 
be proved. But, supposing such filiation, what 
sort of paternity is acquired by it ? In the language 
of the statutes, he is stiled the putative father, he 
is still recognized only as a father by mere reputa¬ 
tion? Is it then to be asserted, that this right of 
giving consent belongs to every father who is so 
merely by reputation ? If that is to be admitted, 
can any thing be more uncertain, any thing more 
lax, to serve as the foundation of a right of this 
nature ? In what manner, and on what proof, is 
the licence to be granted, if it is not to be granted 
to every such father ? In what way is it to be 
shewn at the time of granting that licence, that he 
has that popular repute in the requisite decree? 
Is the acknowledgement of the party, the main¬ 
tenance and education of the child, to be called in 
in aid ? If the mere affidavit of the father is not 
sufficient for the purpose, in what way is that 
evidence to be obtained ? Or is a licence to be 
granted, leaving the question of the validity of the 
marriage open to future discussion, and to the 

9 chance, 
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diance, that if any dispute arise$, evidence may 
be obtained to prove the acknowledgement, the 
maintenance and education, and the general repufa- 
tion ? Can such a licence with propriety be granted ? 

Now let us see what are the rules of law upon 
the construction of statutes in pari materia, 

I take it to be universally true, almost without 
any exception, that, in all other acts of parliament, 
the title of father belongs only to him who be- 
eomes so in the manner known to and approved of 
by the law. Every other father, in the language 
of the Jaw, is only a father by repute, of an illegal 
and disreputable character; a character not of 
honour and reverence, but of discredit and shame. 
In all other statutes, relating to tlie civil rights of 
fatiier and child, they are the father and child 
known to and recognized by the law. — When 
it is considered that this is a statute which gives 
strong privileges to parents, privileges unknown to 
the ancient law of the country, what reason is there 
to presume, that, in this single statute, the words 
should have a larger construction, in order to com¬ 
municate such important rights tt) persons to wiiom 
the law does not, in other cases, give any ? and who 
bear the title of parents, not as a title of honour 
and privilege, but of discredit and disability ? Nor 
is it necessary on account of the minors them- 
telves, since they cannot fail to find that protection, 
which it has been the wisdom of the law to pro¬ 
vide, in tlie appointment of a guardian, by the 
authority of the Court of Chancery- 

Attending thus to the universal policy and 
morality of the laws, to their, language in general, 
and to that which is especially used in tlus act, 
I cannot but be of opinion, that it was tlie inten¬ 
tion of the legislature, dare jura maritis only, to 

A A 3 give 
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^ power to lawful parents alone; and tliat 
natural parents, though parents de facto, are not 
unhiiraj/1799. tije parents intended by the act. — So much for the 
question upon principles j how stands authority 
upon the matter ? In the first place, private autho¬ 
rity speaks negatively at least to this eftect. Mr. 
Justice Blac'kstone,' it is observable, where he treats 
of the peculiar powers of legal parents, expressly 
mentions this consent as belonging to them *; when 
he speaks of the power of natural parents it is not 
then enumerated, though it must have occurred 
to him ; and therefore it is to be inferred that, 
according to his judgment, it is a power which 
belongs to one description of parents only. 

I observe that the learned Editor of the last 
edition of The Commentaries has laid it down, that 
it has been decided, “ that if a bastard marries 
under age by licence, he must have the consent 
“ of his putative father, guardian, or mother, ac- 
cording to the statute.” t If the observation is 
to be undei stood according to this arrangement, I 
cannot agree that it has been so decided. For 
what guardian can be so interposed between the 
natural father and motlier ? 

As to public authority, there has undoubtedly 
been a decision of a very high Court, which has 
created the only difficulty presented to my mind 
upon the subject j I mean the case of The King r. 
The Inhabitants of Edmonton t; for the case of 
The King v. The Inhabitants of Hodnett established 
no more than that natural children are within the 
provisions of the act. But, in the case of The 
King V. Edmontoiiy I cannot deny that the present 
question did arise j and I am as little disposed to 

* Vol. 1. c. 1C. p.452. f Vol. 1. p. 458. n, 11. 

t Vid. ante, p. ^41. 

deny, 
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deny, that the express decisions of the Court 6f 
King*s Bench, in the interpretations of statutes, 
even in re ecclesiasiicdt are authorities of a very 
binding nature. But I. hope I may, without vio¬ 
lating that reverence which I owe to such an au* 
thority, permit myself to observe, tiiat it is a case 
which stands single — that it is in that class of 
cases which are usually considered as most open 
to the revision of the Court j I mean the class of 
settlement cases j and that a question of the va¬ 
lidity of marriage is in that Court a question of 
incident merely; and what has still more impor¬ 
tance with me, high as the authority of such a de¬ 
cision must be, even with all these deductions, it 
is opposed by the uniform interpretation of the 
statute, given by the Court of Chancery since the 
passing of the act ; a practical interpretation, 
which has been constantly, as I understand, acted 
upon by the interposition of its authority, in tlie 
appointment of guardians in such cases. Under 
this opposition of authoritie.s, it will not, I hope, 
be deemed too much for me to remark, that this 
Court is rather left more to its own views of the 
subject, than if such a decision had stood without 
any opposition at all. 

If then I am called upon to decide this case, I 
have already intimated, that attending to the 
general policy and morality of the law, to the 
principles of interpretation, and to the language of 
the legislature in this and other similar statutes, I 
am led to conclude, that the consent of the natural 
parent is not that consent which this act requires 
to be given, as essentially necessary to the valid 
marriages of illegitimate children. At the same 
time it is proper for the party to recollect, that a 
different opinion has been delivered upon this point. 

A A 4 II 


Hornkr ii. 
Hokner. 

J7y9. 



S60 


CASES DM'ERMINED IN THE 


HxjRNRn V. is likewise proper that he should be apprised^ 
” that in the case of Thoroton v. Thorotorit in t}ie 
24 thiMayi 799 . Court of Ai'chcs * ** , Eod afterwards in the Dele¬ 
gates t, a separation for adultery was founded upon 
a marriage of this description. — And although 
that matter of the marriage passed sub sikntio, no 
objections to its validity having been pointed out 
to observation, yet, as it was not, and could not 
be, dissembled in the libel, I cannot take upon 
myself to assert, that it did in no degree fall under 
the consideration of the Court in the decision of 
that case. It will be for the party to apply tliese 
suggestions to the security of his own future con¬ 
duct, as he may be best advised. But my opinion, on 
the question brought before me, is, that the marriage 
is not conformable to the statute, and that it is my 
duty to pronounce that it is null and void, t 


* 26th January 1797. t 2lst February 1799. 

t In the case of Priestly v. Hughes, April 20th 1809, on an 
issue directed by the Master of the Rolls to the Court of King's 
Bench, respecting the validity of a marriage of this description, 
that Court certified, in the follovring terms: — “ This case has 
“ been twice argued before us by counsel; we have considered 
“ it, and are of opinion, that all marriages, whether of legitimate, 
“ or illegitimate persons, are within the general provision of the 
“ statute 26th Geo. 2d, chap. 33. which requires all marriages to 
“ be bv Banns or Licence; and that the consent of the natural 
“ mother to the marriage by licence of an illegitimate minor is 
“ not a sutheient consent, within the 11th section of that act: 

** consequently, that the marriage had and solemnized between 
“ the said John Wynne Hughes, and Jane the mother, on the 
“ 9th September 1792, in manner aforesaid, was not a good and 
lawful marriage, but was void by force of the said statute of the 
»» 22d Geo. 2d, chap. 33. “ Ellektborouoh. 

•* S. Le BtANC. 

» J. Bailbt. ” 

Mr. Justice Grose, dissentient for reasons assigned by liim. 
Vid. East's Rep. vol. 11. 
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^HIS was a suit brought for restitution oi‘ con- ; 

jugal rights by the husband, in which a plea of j 
cruelty set up on the part of the wife, and a prayer ] 
for separation, were not established. 

Judgment. 

Sir William Scott, —This is a suit brought by 
Thomas Oliver against Frances Oliver, his wife, , 
for restitution of conjugal rights. The marriage is i 
proved; the husband therefore is entitled to what ' 
he prays, unless some circumstance has deprived 
him of it. Mrs. Oliver has given in an allegation, 
in which she pleads that Mr. Oliver had been guilty 
of cruelty, and prays to be divorced from him. 
Slie has examined seventeen witnesses to that plea, 
and upon their evidence I am to determine the 
cause. If he has treated her in the manner pleaded, 
it will undoubtedly be a sufficient bar to the action, 
and she will be entitled to a sentence of sepam- 
tion; on the contrary, if there is not that suffi- 
cient proof which the law requires, 4t will be her 
duty to return to her husband, and endeavour to 
spend the remainder of her days in peace and 
mutual kindness. 

The marriage took place in Jwwel798, when her 
former husband had been dead about a year. The 
annus luctus was passed; but, during that interval, 
it appears she had entangled herself with some 
connection, tending to a matrimonial union with 
Mr. Bo7id: and it is stated in the evidence, that 
there had been an action brought by that gentle¬ 
man, 


‘i 5 ti) Junt 1601. 

Restitution 
of conjugal 
rights. Counter- 
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Oliver v. man, foT a breach of promise of marriage, which 
failed. It appears, however, that she expressed 
25 th 1801. great agitation of mind about it, during its de- 
pendance; it therefore may be presumed to have 
been an action instituted not without some foun¬ 
dation. It appears, by the evidence of Dr. Lake^ 
that this lady is not always very well founded in 
her complaints, and that she is rather apt to view 
things in erroneous and unfavourable lights. Mr. 
Murchell says, “ that an action was brought by a 
“ gentleman of the name of Bond against Mrs. 
“ Oliver for a breach of promise of marriage j that, 
" though lie has never heard Mrs. Oliver abuse or 
“ insult her husband, he has heard her charge him, 
“ with having involved her in that action, by his 
“ precipitating her into this marriage; adding at the 
“ same time, that if she had not been hurried into 
“ it, she should never have suffered what she did.*’ 
This really appears very like a habit of shifting 
off very much from lierself the consequences of 
her own act, on a person who is not at all answer- 
able for it. The lady was arrived at those years 
of discretion, when she must be supposed to have 
been capable of judging of her own conduct, and 
her own interests. I can consider it only as her 
own act and deed, done with her eyes open, and 
with the perfect knowledge of all other engage¬ 
ments, w^hich she might have entered into; I think 
therefore this was a complaint very improperly 
brought against her husband. 

Dr. Lake says, “ she was very apprehensive of 
««the consequences of the trial, and spoke with 
“ considerable warmth and vehemence against Mr. 
“ Bond, and against Mr. Oliver, in general terms 
“ of feproach $ and that she considered the object 

« of 
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“ of each of them was to make a prey of her, ,and onvai 
to get what they could of her property.” This 
sort of language strongly leads one to presume 25 ih. 7 Mn«i»oi.. 
that the complaints, made by this lady, against 
other persons are not always founded in justice or 
truth. It appears that Mr. followed the 

business of a watchmaker, and likewise that of a 
dissenting preacher, — what his profits were, arising 
from these two occupations, I have no means of 
knowing; but it is reasonable to suppose they were 
of decent amount, such as two such employments 
might be expected to produce. Some imputations 
have been thrown out, that he was in a very infe- 
ripr situation of life ; it is clear, however, that he 
was not in circumstances of necessity, and that the 
union of two such persons, was not unsuited to 
produce mutual comfort, so far as property could 
secure it. 

Upon the marriage, the lady, having very con¬ 
siderable property of lier own, kept it in her own 
grasp, transferring to her husband only a very 
small proportion of it. Mr. Oliver, on becoming 
her husband, was at least her equal, if not her 
superior. It is the law of religion, and the law of 
this country, that tlie husband is entrusted with 
authority over liis wife. He is to practise tender¬ 
ness and affection, and obedience is her duty j and, 
in taking the character of wife, she is to take upon 
herself) at the same time, the duties attached to it. 

It may, perhaps, be apprehended with some 
reason, that, where there is much disproportion of 
fortune, so placed originally, and so tenaciously 
retained, much harmony is not likely to be a 
lastii^ result. No situation is more calculated to 
produce the controversies that belong to Meum 

and 
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OLiv*iit?. and Tuum* Arrangements may be made suffi- 
Oliver. consistcnt with mutual affection and con- 

25 th June 1801. venience; but none such appear to have been 
resorted to in the present case. Here the husband 
was scarcely on a proper footing: The carriage 
was always considered by the servants, as ex¬ 
clusively belonging to their mistress ; they looked 
up to her alone; and the husband is placed in a 
situation of degradation, which must give both 
considerable uneasiness,—on her part to maintain, 
and on his part, to suffer it. 

The charges, brought by the wife against the 
husband, consist partly of words of abuse and 
reproach, and partly of acts of a harsh and oppres¬ 
sive nature. Of words, it is sufficient to say, 
that, if they are words of mere present irritation, 
however reproachful, they will not enable this 
Court.to pronounce a sentence of separation. 
She must try to disarm them by the weapons of 
civility and kindness; and if they fail (as un¬ 
fortunately they often will), the law of this country 
requires, that she should submit to the misfortune, 
as one of the consequences of her own injudicious 
choice. Passionate words do not, according to the 
vulgar observation, break bones; and it is better 
that they should be borne with, than that domestic 
society should be broken up, and a husband and a 
wife thrown, in loose characters, upon the world. 
Words of menace, importing the actual danger of 
bodily harm, will justify the interposition of the 
Court, as the law ought not to wait till the mischief 
is actually done. But the most innocent and 
deserving woman will sue, in vain, for its inter¬ 
ference for words of mere insult, however galling; 
and still less will that interference be given, if the 

wife 
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wife hlis taken upon herself to avenge her own 
wrongs of that kind, and to maintain a contest of 
retaliation. That the husband did, in various 
instances, insult his wife by words of abuse is, I 
think, sufficiently established in this case ; and it 
will be his duty to reform such habits, if his wife 
should return to his society. The words used by 
him are certainly sufficiently rude; but the feelings 
of disappointment and dissatisfaction, in the breasts 
of persons of coarse education, naturally enough 
find their way from their mouths, in no very refined 
language, and sometimes with more violence of 
sound than meaning. And I ana not convinced 
that I am to impute to this person, a real desire of 
making his wife miserable. He is said to have 
threatened “ to horsewhip her.” On another occa¬ 
sion, “ that he would send her to Bedlam.” Only 
one act of real violence is imputed, but in what man¬ 
ner prc^ved ? The witnesses are hardly worthy of the 
confidence of the Court. One of them is her niece; 
the incorrectness of whose deposition, I am willing 
to impute to mere want of recollection; but still I 
must consider it, on that account alone (if I 
restrict it to that) as unsatisfactory. Another 
witness is a child of fourteen years of age, who 
may have taken a wrong impression of what passed. 

The third, is the cook, who, from her situation in 
the kitchen, could know little but what she received 
from report; and she is likewise subject to an ob¬ 
servation that materially affects her credit. On her 
examination in chief, she confines her description 
of all the foul language that passed, to the mouth of 
the husband; but when pressed by the interroga¬ 
tories, she admits that the wife’s mouth was equally 
gifted; that there was much wrangling between 

the 
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otiv^a V. the parties, and that the one was as much fn fault 

Ol«XVKR* ^ 

_as the other. Another witness, a servant, Henry 

asth/aiie Dean, seems throughout to have looked to his 
mistress as a femme sole^ instead of looking up to 
OUver as his master. In fact, the account of all 
the servants, in this family, seems to have been 
enlisted to their mistress, in a degree that calls for 
much jealousy, in the Court’s estimation of their 
credit. This very person, a very young man, is 
proved to have declared, in direct terms, to another 
witness, that if he had such a wife, he would do to 
her what Oliver had only threatened to do. 

A material witness, materially discredited, is 
I think, the party herself) on whose complaints the 
whole of the present application to the Court is 
founded. Here is a woman, at an advanced time 
of life, making a charge against her husband, that 
he was the author of her own precipitate marriage. 
When € see such absurd complaints brought for¬ 
ward, 1 feel that strong deductions are to be made 
from the testimony of the other witnesses, even if 
no contradictions of their own were opposed.—The 
testimony, in support of such a case, must be extra¬ 
vagant and high coloured. But the fact is, that 
there are contradictions of their own. Margaret 
Thomas admits “ that she does not know whose 
“ fault it was; that it appeared to be as much of one 
“ as the other.” Dean Mary Owen, one of the 
most credible witnesses of the whole set, that he 
would use correction and restraint, if he had such 
a wife. To Took to witnesses of higher station. 
Dr. Lake, who visited the family, and who does not 
appear to have any bias upon his mind, that inclines 
him to either party, speaks of her as a person of 
asperity of temper, and as cheerful when not 

provoked ; 
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provoked; “ and he thinks he must say, that she has Oliver v* 

** not a very bad temper.” Such is the doubtful and o*^*^®*- 
moderate panegyric which he has to give her. asth /un* 1 sol. 
He says, that when he visited them after their mar¬ 
riage, he cannot say that Mr. Oliver treated her 
with disdain; but there was a good deal of wrang¬ 
ling and jarring between them. There was an 
unhappy want of accommodation, very much in- 
creased, undoubtedly, by the unequal circum¬ 
stances in which the parties were placed, which 
could only be removed by tempers Iiappily formed. 

There is, however, nothing in the evidence to 
charge Mr. Oliver, with being the sole cause of 
these quarrels; which, owing to the situation 
in which he was placed, unless with a very mild 
and amiable temper, could hardly have been 
avoided. 

A second witness says, “ that he visited them, 

“ and this very shortly alter their marriage*: Mr. 

“ Oliver began to treat his wile with the greatest 
“ disdain and contempt, &c. &c.” But when I find 
this witness, in answer to an interrogatory, speak¬ 
ing of a transaction happening in his own presence, 

1 cannot think that all the inflammable matter was 
on the side of the husband. He says “ that he 
“ was in company with the parties about January 
“ 1799, when Mrs. Oliver flew into a passion, be- 
“ cause Mr. Oliver smiled at deponent’s calling 
“ some elderly ladies, who lived at Kensington, 

“ old tabbies; and she then proceeded to reproach 
** her husband with their inequality of situation, 

and impul ed to him the unworthy motive of 
“ having married her for the sake of her money.”— 

That she should be in a passion at his smiling at 
a thing, so perfectly inoffensive, as that was to¬ 
wards 
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oi-iTEk V. wards herseJfi is behaviour of an extremely im- 
^^*^**** proper kind ; and there cannot be a doubt but that 
•dithjune i»oi. expressions made use of by Mr. Olwer^ on that 
occasion, at least, were the consequences of that 
behaviour, — I will not apologise for this indecent 
language, nor defend the propriety of those ex¬ 
pressions. I cannot, however, but advert to the 
manner in which they arose, in answer to an im¬ 
putation cast on him of a very opprobrious nature : 
and with respect to the offence, against the deli¬ 
cacy of this lady, I cannot help thinking that is 
much lessened, when I see it in evidence, that she 
relates something that passed between herself, and 
husband, in the privacy of the marriage bed. 

This is the general effect of the evidence, as 
applied to words of reproach : and I do not think 
there is that entire balance of ill conduct on the 
part of the husband, that would induce me to pro¬ 
nounce, that this lady has been causelessly insulted 
in the manner pleaded. The utmost, that I can 
allow is, that there are faults on both sides; and 
that the lady’s temper has incurred some degree 
of blame, in using expressions which it would have 
been much better to have omitted ; “ that of 
having married a beggar, and raised him to a 
“ coach”— and such other language, as a husband 
cannot but feel great resentment on its being 
applied to him. 

The next charge is, that of having used words 
of menace; from which the Court is to infer bodily 
injury; “ that he would lock her up in aTOom, and 
“ horsewhip her, and that he would send her to 
“ Bedlam.” I have already observed upon the 
credit due to Dean, who has spoken to this part of‘ 
the plea; and I cannot but think that the story he 

' has 
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has delivered in his deposition is highly incredible ohvbr v. 
in its own nature. He says, “ he came into the 
room while the family were at Brighton^ and he 2:^th June leoi. 
“ observed his mistress in tears, and Mr. Oliver in 
a violent passion with her, which he discovered 
“ to have arisen from some dispute about poli* 
tics, and that Mr, Oliver said, if she used that 
“ language again, he would horsewliip her.** 

How is that confirmed ? Mrs. Burchell speaks of 
of no such behaviour; she thinks it arose out of 
the unhappy temper of M.ts. Oliver, Another 
witness gives a very candid opinion ; she imputes 
the blame to botli, and in the strongest terms 
denies, that she heard any language of this sort. 

The other words of menace are, that My.O liver 
said sometimes — “that she was mad; that he told 
“ the servants to take notice of her at the full of the 
“ moon, and that they would observe a change in 
“ her.** Possibly this might be theimpression on the 
mind of the man: If it was, am I to consider it as 
the language of mere invective and abuse? As to 
the threat of sending her to Bedlam, there are no 
witnesses who speak to the use of such words; but 
supposing them to have passed, and to be suffi¬ 
ciently proved, they do not prove malice; for they 
might be the expression of a real opinion, even 
though erroneously formed. 

I come now to acts of violence; and 1 think 
there is only one described; — “ that, in a coach 
“ in Piccadillyt he held up a knobbed stick, and* 

“ with the greatest fury, threatened to strike her ;** 
but he did not actually strike her. It is a blind 
account of the matter that is given by the coach¬ 
man, the only witness produced ; the transaction 
passed after it was dark, and could therefore be 
' B B very 
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very indistinctly seen by the coachman on the 
outside, sitting as those persons usually do. Of the 
commencement he knows nothing. The allegation 
states, “ that she alarmed the coachman, and got 
‘‘ out of the coach, and went to Mr. Pollock*s house 
“ for assistance.” To him she gave an alarming 
account of what had happened to her in the coach, 
but it does not seem to have alarmed that gentle¬ 
man very seriously; for his advice to her was to 
return into the coach, and go home, which, after 
some repugnance, she does, and home she goes. 
No person is produced, whom these cries of mur¬ 
der must have summoned to her assistance 5 for 
every body knows, that, in this great town, a 
prompt assistance would be given to a wife calling 
upon their humanity, for protection from a hus¬ 
band’s attempt to murder. In short, there is 
nothing but her own account of the matter given 
in the allegation. Much of that account may be 
im})uted to nervous agitation, arising upon a con¬ 
test w'hicli began in the dark, and passed in the 
dark; and what its real character was, must re¬ 
main in the dark; for seeing how little the alle¬ 
gation is in general supported by evidence, I 
cannot confidently presume, that the unsupported 
representation of this occurrence is perfectly cor¬ 
rect. 

The next fact charged is,^ that she, being kept 
in a constant state of irritation, and her illness, 
occasioned thereby, increasing upon her, she re¬ 
quested him to join with her and Dr. Lake in 
prayer, wliich he refused to do, and abused 
her for sending for Dr. Lake; but the whole 
that appears in the evidence is, that when Dr, 
Lake came into the room, and asked him to 

pray 



CONSISTORY COURT OF LONDON. 


J71 


pray with her, he declined doing so; and this he 
might certainly do without any impropriety, for 
several reasons, that might possibly dispose him to 
decline such an office at such a moment. 

The last act of violence, and one upon which 
considerable stress has been laid, is that in which 
she is described as having received much bodily 
hurt; and if satisfactory proof was given of that, 
the Court would, with great alacrity, interpose to 
protect her against its recurrence. But it must 
not be said, that a slight inattention or carelessness 
on the part of the husband, though it may acci¬ 
dentally, and contrary to his intention, produce 
mischief, will warrant the Court to pronounce 
a sentence of separation by reason of cruelty. 
Affection may exist, though accidents may hap- 
• pen in petty quarrels. What is the fact? One morn¬ 
ing, when Mrs. O/it’cr was going out for the whole 
day, or a considerable part of it, there was a quarrel 
about the keys belonging to the wine and ale cel¬ 
lars, which Mr. Oliver required. Am 1 to be in¬ 
formed, that she had a right to refuse them ? and 
that her husband was to be deprived of those ac¬ 
commodations if he required them ? Wliere does 
she find the law for the refusal, if she does not 
shew any special agreement to such a strange 
effect ? If not, surely this was conduct enough to 
exasperate a husband,Ao the extent at least of an 
endeavour to obtain possession of them. In the 
course of that endeavour, a struggle or scuffle 
takes place ; and in that scuffle, the weakest goes 
to the wall, and she is unfortunately bruised in her 
arm and breast against the garden-steps. But is 
such an accident, produced by the vexatious and 
unjust refusal of the wife to deliver the keys, suffi- 

13 B 2 * cient 
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^olivkr*^ cieiit to justify, in law, her refusal to cohabit with 
her liusband. There is no reason to impute any 
uath iBoi. nialignant intention, or any other intention, than 
that of obtaining wliat he had a right to possess, 
and which was illegally withheld. A husband is 
not to be deprived of his marital rights, because a 
wife pertinaciously resists them ; and, in the course 
of that resistance, encounters accidental injuries, 
which never were meant to be inflicted. 

A good deal has been said with respect to a sepa¬ 
ration by articles of agreement: It does appear tl»at, 
after this act of mutual violence, she applied to 
a respectable magistrate, and put herself un^er 
his protection. The advice, which he gave her, 
was perhaps more salutary than legal,—to proceed 
to such articles of agreement j the fact being, that 
the parties had pledged themselves, at the altar, to 
live together till death did them part. They pur¬ 
sued however a ncgociation, which finally became 
ineffectual, and they resort to this Court. 

The only question remaining for my considera¬ 
tion is, whether such a case is proved on the part 
of the wife, as will entitle her to a separation from 
her husband. I am of opinion that it is not j and 
that she is under the legal obligation of returning 
to her husband, and that it is her duty to improve 
her mind by what has passed; and to recollect, 
that, ha\ung assumed the relation of a wife, she is 
bound to execute the duties 1:hat that relation im¬ 
poses ; and particularly to abstain, in future, from 
inordinatepretensioris, and exaggeratedcomplaints. 
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SOILLEUX t;. SOILLEUX. 

•"JpHIS was a case of divorce instituted by the 13th 1802. 

wife, in which the defence set up, that the 
facts only amounted to a solicitalion of diustitiu teryofUieims- 

.J jy Dtfence, 

was overruled. that the charge 

□mounted only 

Co a iuUcitaltoii 

Judgment. ' ofchauny, 

overruit^n^ 

Sir William Scott. — This is a suit brought by 
Mrs. Soilleu.v against her husband for cruelty and 
adultery. The parties were married on the 5 th 
January 17 ^ 0 , and they cohabited together until 
that separation took place, upon which the pre- 
•sent application is founded. 

It appears, that this lady kept a boarding-school, 
for young ladies, at Kensington, and, by a very 
honourable industry, supported herself and six 
children. There are different accounts as to the 
contribution of the husband towards the support 
of his family; but it is clear, that his contribution 
formed a very small proportion, and that his in¬ 
dustry was frequently of a very mischievous ten¬ 
dency. The general propriety of his conduct has 
been entirely given up ; — his counsel have ad¬ 
mitted him to be deserxdng of every reprehension, 
and have found it necessary to stand upon a strict 
specific principle of law. 

The libel charges both cruelty, and acjulteiy, 
though the former is not insisted upon. The wit¬ 
nesses are all of them acquainted with both the 
parties. One of them, living in the house, has 
proved, that Mr. Soillcux*s usual conduct towards 

B B 3 his 
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tioii.i.uix «. Yl’ife was extremely rude and oppressive : That 
he grossly abused her in the presence of this de- 
i:\:hjuiu-i8os. poiient, and of two scholars, and otherwise treated 
iiei- with great harshness ; and, at that time, took 
possession of her keys. In short, he endeavoured 
to make lier life truly uncomfortable. The prin¬ 
cipal cpiestion however is, whether his conduct, as 
founded on the imputation of adultery, is so proved, 
that the Cknirt cun found any sentence upon if. 

I need not remark, that, in a house like the one 
in question, where there are five ilaughters, and a 
great number of* female scholars, the purest man¬ 
ners ought to be observed by every person in it j 
particularly by him, whose example was likely to 
have so much influence, from the situation he held 
ill it. 1 am compelled to say, that his general 
conduct was as inconsistent with this obligation, 
as possible. 

It is proved, by several of the witnesses, that 
he, as it has been termed, solicited their chaslitj/. 
Solkilatioj} of their chastity is a very gentle de¬ 
scription of the facts j for here are acts of bodily 
violence, which go far beyond the bounds of mere 
solicitation, jiarticularly in the case of Theresa 
T'ieUicr^ who was assaulted by him in the earlier 
part of the history, in the year 1797 J and nothing 
but a very obstinate resistance, on her part, could 
then have pi evented her ruin. It appears, that 
this witness was absolutely under the necessity of 
quitting the family, on account of the immodest, 
and brutal behaviour, and attempts of this unprin¬ 
cipled man ; and, I tliink, she acted with all neces¬ 
sary prudence on the occasion. There is nothing 
of malice or resentment, by which her deposition 
can be considered to be at all discoloured j on the 

10 contrary. 
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contrary, slie positively consults with a lady, who SOILLEUX V . 
was a parlour boarder in the house, and who ad- 
vised her not to make any representation to her 13ih July isoa. 
mistress. She at length retires in silence, in con¬ 
sequence of this molestation. There is another 
witness who speaks to the same effect. 

These witnesses are stated to be merely evi¬ 
dence to character ; but, 1 think, their evidetkce is 
stronger, because they prove that Mr. Soillevx was 
perfectly disposed to commit the crime with which 
he is charged, and that he took tiie most active 
and violent measures, for effecting his purpose, and 
that nothing but the consent of the other party 
was wanting. Such consent appears, in one in¬ 
stance, to have been given. It is this that makes 
the conduct oiMary Wiltshire, the person charged, 
extremely material, and the evidence which she sup¬ 
plies stringent in the extreme ; because, wlien the 
criminal disposition of the man has been most satis¬ 
factorily proved, and when it is also proved, that 
the conduct of this female ^vas so different on 
former occasions, when she had withstood his 
attacks, — if, after such a situation as is described 
in the evidence, she ceases to complain, her 
silence and submission furnish the strongest pre¬ 
sumption, that his attempt here had been more suc¬ 
cessful. Mary Cromwell si)eaks “ to going up stairs, 

“ and finding Mr. Soilleur and Mary Wiltshire in 
“ her mistress’s bed-room together.” I shall noti 
however, enter into a description of the situation 
of the parties; but the state and condition were 
such, as authorize the Court to draw the inference, 
that the act of adultery had been committed. 

It is said, there is an inconsistency, between the 
account, given by this witness at the time, and 

B B 4 that 
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lath Jul^ 1 &Oi. 


that whicii is now stated in her -deposition. It 
docs not appear to me that any such inconsistency 
exists, i he diflerent statements are such as any 
man’s understanding may reconcile. How then 
stands the fact ? The witness, on the discovery 
to which I have just adverted, goes away under 
the impression in her own mind that an act of 
adultery had passed. It is said, that it is only an 
inference, —but unless there is reason to presume 
that the inference is incorrectly drawn, it is almost 
conclusive. She immediately communicates the 
circumstance to Crouse, the other witness. Mr. 
SoilleiLV presently afterwards comes into the 
kitchen, nearly in the dress in which the witness 
had just seen him. He calls her away, and bids 
Mary Crouse stay in the kitchen, which a man, 
conscious of w^hat was going forward, woulil 
naturally do. What is the character of the other 
party ? I admit, that the declaration of a particeps 
crimhiis would be but weak evidence in a common 
case ; but in such a case as the present, where the 
criminal intention was so I’ully established, and 
nothing but the consent of tlie other party was 
wanting, — I say, the conduct of such a person is 
evidence of the most stringent kind, that the act, 
which he was always attempting to accomplish, had 
actually taken place. 

Now, what is there in the behaviour of this 
person, to induce a belief tliat she had, in the act in 
question, given any opposition, and that he liad 
been equally unsuccessf ul, in this as on other occa¬ 
sions. Before this period her master had persecuted 
her w'ith the same odious addresses, and she had 
complained of them ; but, after this discovery, she 
makes no complaint, nor expresses any uneasiness 

what- 
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whatever. Is that the conduct of a person who is SoltLEyX V. 

averse to the gross importunities of such a man ? 

What is the conduct of the other witnesses? — Of lath isoa. 

* 

a very different nature, — that of resistance at the 
time. It is said, if any persons had gone into the 
room, when any of the other attempts were made, 
they would have found exactly the same appear¬ 
ance, and nothing more ; and that the crime was 
not more likely to have been committed, in this 
particular instance, than it would have appeared in 
tlie other. Hut would they not, in such case, 

Iiave heard the complaints of the party ? Would 
she not have cried out? Would she have submitted 
afterwards ? If she had been under similar circum¬ 
stances, would it not have been known ? But, in 
this instance, there was no representation to the 
othei* witnesses, of the manner in wdiich she had 
been treated. If the fact bad been perpetrated, 
and witliout her consent, would she not have 
remonstrated against her master? Tliat is the 
natural and necessary conduct of an innocent 
woman in such a situation ; but when all com¬ 
plaints had subsided, what am I to presume, but 
that the resistance had been totally subdued. 

Under these circumstances, I am satisfied that 
this is no case of solicitation of chastity, but that it 
is an act of lulultery, as sufliciently proved as the 
law of evidence, in this Court, requires. Here is a 
person continually exerting his wicked industry in 
order to accomplish his purpose, who did not 
succeed in every instance, because there was a firm 
opposition ; but, I think, it is impossible for any 
man, reading this evidence, and looking at the 
different parties examined, to entertain any doubt, 
cither in his private or his legal conscience, that in 

this 
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13th 1602, 


this particular instance he had triumphed over the 
weak resistance of this woman, and had actually 
cojmmitted the fact. 

Here has been no defensive plea: Tlie interro¬ 
gatories, however, administered on the part of Mr. 
Sotlleua'^ insinuate calumnies of* the grossest and 
most unfounded nature against his wife, and 
against another person equally innocent of the 
charge. I cannot but consider this as a great 
aggravation of his misconduct. It appeared that 
he Inui charged his wife with improper behaviour 
with Mr. Tomh ins ; but afterwards, by his letters to 
Mrs. SoiUeuJL\ he attributes it to the effect of 
jealousy, and speaks of her in terms of the greatest 
esteem and approbation. If he felt himself bound 
in justice to retract in this matter, why were these 
interrogatories administered, tending to throw 
aspersions upon the conduct of innocent persons ? 
This is a continuation of the atrocious conduct, 
which has marked the cliaracter of tliis man 
throughout. The Court, under these circum¬ 
stances, cannot entertain the least doubt, that the 
wife is entitled to the remedy which shejirays; and 
It therefore pronounces for the divorce. 

With respect to the costs — the only ground on 
w’hich it is possible to say tliat Mrs. Hoilleu^ would 
not be entitled to her whole costs, is, that she 
pleaded matter which she has not proved. — If it 
could be shewn that she had done so wantonly, it 
would affect a part of the costs, though there is no 
reason to saythat it would affect the whole. But I 
am far f rom thinking that there was no reason for 
such inquiry, although it may not have been in 
her power to find the necessary proofj I think 
therefore no malajides has been shewn. 


As 
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As to her haviog an independent income, and he 
being destitute, that is no reason why she, having * 
applied for redress to the Court, and having esta- 
blislied her case, should not be entitled to her 
costs. The itisufficiency of the fortune of Mr. 
Soilleua; must be left to his own consideration, as 
it is his own misconduct that has made him liable 
to this judgment. —^ I shall therefore condemn him 
in costs. 


SoiLLEUX?'. I 

SolLLEUX. 


lads Juiy 1802. 


STEPHENSON t;. LANGSTON. 


was a suit to compel John Langston^ joih ibu.. 

Esquire, to serve the office of Churchwarden Parochial oihce*. 
in the parish Saint Edmund the King^ London. 

— The question came before the Court, on act on not'exmp'?/’ 
petition, which stated, on behalf of Mr. Lann'ston. serving tbp 
“ That lie was a partner in a banking-house, to wurtirn. 

“ which he resorts only for the purposes of business; 
that he neither sleeps nor cats there ; but that he 
lives at Sarsden House^ Sa?'sdenjh' 0 )i, and in Clif¬ 
ford Street^ in the parish of Saint Jaynes^ Westmin¬ 
ster, in both of which he is liable to serve parochial 
“ offices; that he is a justice of tlie peace, and 
“ deputy lieutenant for the county ofO^iford ; that 
“ there M’as a partner residing in the banking-house, 
and that the house stood in two parishes.’* 

On the part of the Parish it was replied, “ that 
“ great inconvenience would ensue, if such persons 
were not compellable to take the office, when duly 
“ elected, as several mercantile houses are made by 
“ throwing two or three houses into one j and that 

“ would 
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stephenion V. ii would make the offices come round more fre- 

Lanosion. 

quently; that the house is rated to the Firm, and 
loth 1804. ti that Mr. Langston, in virtue of the house, would 
have a right to vote in vestry, and exercise any 
“ parish privilege.” * 

Judgment. 

Sir William Scott. — As this case is brought 
before me in order to establish a general rule, 
I will state the result of my researclies, as far, at 
least, as the authority of the adjudged case t in the 
Court of Peculiars extends. That case is nearly 
the same as the one before me: and it was there 
determined, that a partner in a house of trade, 
though not living in the house, is obliged to serve 
the office of Churchwarden. In that case the act 
stated, “ that the suit was unduly brought hy Brook ; 
“ that Owen lived in Samt SwitJiin*s Lane, in the 
“ parish ot'Saint Swithin, and 3LiLestk^, in the parish 
“ of Hackney, and had never been an inhabitant 
“ of the parish Saint Michael RoyaU* 

On the part of Brook, it was alleged, “ that not- 
“ withstanding he, Owen, never lived in the parish 
“ of Saint Michael Royal, he was a partner in the 


2 ist FeL * After tbe argument on the act on petition, an affidavit was 

exhibited on behalf of Mr. Lauf'ston, stating that he liad been 
appoints d High Slieriff of Oxfordshire. The King’s Advocate oli- 
served, that Mr. Langston had been invested with tiiis office only 
since the beginning of Febrnary, which was long after the insti¬ 
tution of this suit; he therefore prayed the Court to pronounce 
him liable to serve the office of Churchwarden. The Court said, 
that this was a mere ci\ il proceeding, calling upon Mr. Langston 
to serve a parochial office, and that It therefore could not but 
think, that his being invested with the custody of a County by 
the King’s writ, would exonerate him.—Party dismissed, 
t Brook V. Owen, 1717. 

9 


“ house 
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“ house of Edmonds^ a sugar baker, and held ^^ 0 ^x 0 ” 

“ a lease of a warehouse and workhouse for the ___ 

“ purposes of his trade; that, upon the choice of 1904 . 

a Lecturer, he lately had voted separately from 
“ his partner, and lastly, that, in London, it was 
“ customary for persons to serve the office of 
“Churchwarden in the parish in which their 
“ house of trade stands.” To which Owen re¬ 
plied, “ that he did hold part of a lease of some 
“ premises; but that, by a separate instrument, 

“ the dwelling house was assigned to the use 
“ of the other partner; that, with respect to 
“ voting, he was in the church ; and, standing 
“ amongst other persons, was accidentally reckoned, 

“ though his vote coidd not have been admitted, 

“ if there had been a scrutiny demanded.” 

The cause came on for hearing upon the act; and 
it must have been considered on the principal cir¬ 
cumstance stated in it, and not on the presence ol’ 

Owen in the church, and voting at the choice of a 
lecturer; for an erroneous claim cannot make 
eligible a person, who had no right to vote. The 
judgment, therefore, could not have turned upon 
that ground alone. Here then is the decision of the 
Judge of the Arches, as wxdl as of the Peculiars ; 
for Or. Andrews held both offices. That judgment, 
therefore, is binding on this Court; and if it is 
thought not founded on law, must be set right by 
the superior court*. H'Mr.Langston had not been 

exonerated 

* This sentence was accordingly brought before the Court of i yth /kwc isoi. 
Arches,—on appeal,—when isir William Wynne, in the course of 
his Judgment, referred to other authorities to the same effect; ob¬ 
serving on the form in which the appeal was brought, iia being 
only from the decree of costs, and for the purpose of esUiblishing 
the principle of law, said,—I have no objection to state my 
opinion upon it, though I do not think it would have the binding 

effect 
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Stephen SON v. exonerated by his appointment as Sherifl' oi' 

Langston. t i i i i i i i i 

. Oxfordshire^ 1 should have decreed that he was 

loth 1804 . bound to serve the office assigned to him by the 
parish. The suit has been properly brought, and 
the Churchwardens are entitled to their expences. 
I understand, from those who are well acquainted 
with the customs of the city London^ that persons 

are 

effect of complete authority, from the way in whicli this appeal 
lias been conducted. 

Here is a baiihcri at the head of a company of bankers, in a 
parifth in the city oi'London —occupying a house in which the inisi- 
ness is carried on ; and where Mr. Langston regularly attends: But 
he sais, “ that he has a liouse in the country, and one also, in 
“ another part of the town, where he takes liis meals and sleeps.” 
He is at this house however in the city for business, and pays paro¬ 
chial taxes. Can it then be said, that he shall not be liable to serve 
burdensome parochial offices ? It would be hard inileed on the 
other parishioners, if he were exeinpled uiertly because, for his 
own convenience or amusement, lie has a house elsewhere.— 
What has been alleged in objection to this ? “ That the office of 
“ C hurchwarden is an office which requires personal attendance; 

“ that the (diurchw’arden manages the concerns of the jiarish, is 
“ overseer, ^kc." J do not however see why he cannot manage the 
temporal concerns of this office, as w'cll as his ow'n bn.siiuss, or 
why be cannot conveniently attend service in the Church on 
Sundays. There are many persons wiio attend busine.ss six days 
in the week, and go into the country for the Sunday ; and if thev 
should be chosen Churchwardens, and think that the duty of their 
oath calls upon them to attend the service of the Church, in the 
parish where they have been elected, they can attend as conve¬ 
niently on that day, as they do on the others for their own affairs. 

In addition to the case, which has been cited, I will mention 
akso the case of Ford v. Chuuncy («), which was a well argued case, 
in which it appeared that the party e.xcrcised the trade of linen 
draper—the father occupied the house aiul kept it—the sou lived 
as boarder with the father, and was a partner,—the rent was paid 
out of the profits of the business : The son was chosen Church¬ 
warden, and the Court held, that though he woidd not have 
been liable as an inmate, he was as a partner. 

(a) 1715. Archdeaconry of Lon<(lm. 
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are eligible to civil offices, who are not personally Stkpdknson 
resident in the parish, but arc partners of a house 
of trade situate within it. On the authority to 1804. 

which I have referred, this must be understood to 
be the rule in future; and if it is proper to be 
reversed, must, as I have before observed, be 
reversed elsewhere by a superior court. 

In Bolton and Gill v. Zachary and Stevens («), Zachary and 
Stevens were elected Church wardens.—Zcft/tory pleaded “that he 
“ was an inhabitant of another parish in London." — Stevens set 
forth, “ that he was of the parish oi Camhervoell, and therefore that 
“ neither of them were of the parish, for which they had been 
“ chosen ; that, in their house of trade, as silkinen, a servant 
“ only slept.” They were both however held liable. In a note 
of that decision by Dr. Paul, it is said to be a similar judgment 
to one given in Cook v. Sir John Ferrars, in 1733 ; but of which 
there is no lurlher mention : They seem to be concurrent cases. 

In the case ot Gilchrist v. Bracebridge (/>), the party was serv¬ 
ing a paroc'hial office in another parish in London. This was a 
very strong circumstance, as much yierhaps as if be was Church¬ 
warden there ; and no Court would say, that the same person 
should serve the same oHice in two places at once. 

'I liese then arc the cases which occur to me as bearing ujion the 
present question. In the course of the argument upon the case 
nov/ before the Court, the statute respecting constables (c) was 
alluded to, and some analogy has been attomjited to be drawn from 
that office, to shew that personal duties cannot be imposed, when 
there is not personal residence ; and that a new constable is 
cho.sen, wdien the one, who has been appointed, goes out of the 
jiarish .So far indeed the analogy is correct, that if a Church¬ 
warden quits the parish where hois serving, his place must be 
supplied. But this is not such a case, (hi the consideration of 
all the authorities, which seem one way, I should be of the same 
opinion with the Judge of the Consistory, if the cause had come 
before me, on the question of eligibility ; but it has not been so 
brought. I therefore affirm that part of the sentence “ condemn- 
“ ing Mr. Langston in costs.” 

(«) 1748. (/>) Commissary of Lmdon, 1 

(c) 13 & 14 Ch. 2 . c. 12 . s. 1 :,. 
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The Office of the Judge promoted by 
BURGESS BURGESS. 

'J^HIS was a suit of Office, promoted by John 
Burgess^ the nepliew, against William Burgess^ 
for incest, by reason of cohabitation with his niece, 
Ann Byde. —The articles set forth their genea¬ 
logy, and that they had Jived and cohabited toge¬ 
ther, as man and wife, for several years. 

Judgment. 

Sir William Scott. —This is a cause of Office pro¬ 
moted by John Burgess against William Burgess^ 
for an incestuous coliabitation with Ann Byde, his 
niece. — The first point to be established is the 
cohabitation of the parties. It is not denied that 
they live together in the same house, and that she 
has assumed and bears his name, while her own 
original name is not concealed j but whether they 
live together upon the footing of uncle and niece, 
or husband and wife, is the principal question to be 
decided; and the nature of their cohabitation is, 
I think, sufficiently explained by the evidence of 
one of the witnesses. Mary J'Mhes says, “that, 
“ on the S 4 th Dec. 1800 , she went to live, as ser- 
“ vant, tvith Mr. and Mrs. Burgess^ who, at such 
“ time, resided at No. 27 , Great Portland Street, 
Oxford RoadP —It is proved, by several wit¬ 
nesses, that these parties went there to reside in 
1795, and that they have continued there from that 
time to the present; there cannot, therefore, be 
any doubt of the identity of these persons. — The 

same 


ajst Feb. IS04. 

Incest — 

Office of the 
Judge against 
parties living in 
incestuous coha¬ 
bitation. 
Separation. 
Penance. 



COi\i5lSTOKY (UliKT OF LONDON. 


38,5 


same witness goes on to say, “ that she contiiuied Burgcssw. 

. , . , Bukci:ss. 

in their service one week ; that, in the apart- __ 

“ ments, occupied by Mr. and Mrs. Burgess, there i804. 
“ were only two beds, the one which the deponent 
“ slept in, and the other for her master and mistress; 

and that they lived and cohabited together, as 
“ lawful husband and wife, and owned and ac- 
“ knowlcdged each other as such ; and that the 
“ deponent, whilst in their service, never saw them 
actually in bed together, but she has at two or 
“ three times, whilst warming the bed, seen the said 
** Mr. and Mrs. Burgess undressing by the side of 
“it; and, in the morning, there w'ere evident 
“ signs ol‘ two persons having slept in the said 
“ bed: she therefore docs verily, and in her con- 
“ science, believe, that they, during that week, 

“ occupied one and the same bed.” 

There are other witnesses, who speak lo circum¬ 
stances which strongly support this account of the 
cohabitation. Sarah Fletcher says, “ that, about 
‘‘ four or five years ago, she heard Willi ayn Burgess 
“ declare he was married to her sister Ann Lj/de ; 

“ and that she was present when Ann Lyde was, by 
“ a visiting acquaintance, called Mrs. Burgess.** 

It is true, that this witness says, “ she does not be- 
“ lievc that the parties cohabited togetherbut 
she is evidently desirous of putting a favourable 
construction upon it. There is another witnes.s, 

Ann Lewis, who says, “ that one morning, about 
“ two years ago, William Bui'gess called at the 
“ deponent’s house for some taxes for the parish, 

“ when the deponent inquired of him how Mrs. 

“ Lyde did ? He replied, she was no longer Mrs. 

“ Lyde, but Mrs. Burgess.** Mr. George Burgess, 
and Mr. Hugh Burgess the younger, both speak to 

e con- 
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'list Feb . 1804 . 


conversations which strongly mark the same inter¬ 
course. Mr. Hugh Burgess^ a gentleman in an 
advanced stage of life, to whose testimony I give 
great credit, says, “ that having reason to believe 
“ there was an incestuous connection between his 
“ brother and his niece, he discontinued his ac- 
“ quaintance with them, and did not visit his bro- 
“ ther for some years; but hearing he was danger- 
“ ously ill, and wisliing to fulfil the office of a 
“ brother, he went to see him.” Mr. George Bur¬ 
gess says, he went, by the desire of the Promoter 
“ in this cause, to William Burgess at his residence 
** in Great Portland Street, for the purpose of 
talking with him, on the impropriety of his con- 
“ duct, and that he expostulated with him upon the 
“ indecency in which his sister and he were living.” 
Of the nature of this cohabitation, I think, that, 
on this evidence, no doubt can be entertained. 

The prosecution is commenced for a two-fold 
purpose, one civil, as to the interests of the party 
promoting, the other penal, to compel the abate¬ 
ment of a nuisance extremely offensive to the laws 
and manners of society. It is of great importance, 
that such an improper intercourse should not be al¬ 
lowed to grow out of the relations of persons closely 
connected by blood: It would tend to endless 
confusion, and the sanctity of private life would 
be polluted, and the proper freedom of intercourse 
in families would be destroyed, if such practices 
were not discountenanced in the strongest man¬ 
ner. Something has been said upon the motives 
which may have led to this prosecution ; it is not, 
however, very material to inquire into them, since 
a man may bring a proper suit on motive.s that 
might not be commended, and the Public have an 

9 interest 
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interest in such prosecution: I see nothinff, however, burc*ss 

• ,1 , . , . , , Burgess, 

111 the general nature, or in the particular circum- _ . 

stances of this case, which justly attributes any 9ut/?s6, 
imputation to the party who promotes this suit. — 

That his uncle should live in this manner, might 
operate as a stigma upon the family generally; 
and what the promoter has avowed honestly is, 
that it may affect himself in procuring a main¬ 
tenance by the practice of his profession. In the 
terms, also, which have been proposed for putting 
an end to this suit, I see nothing but a fair solicit 
tude to have the nuisance removed : there is no 
attempt at an extortion of money; and the de¬ 
claration of one of the witnesses, that he offered 
to drop the suit for a money consideration, would 
not avail, even if it were brought home to him, 

. whicli I" think it is not, by any credible evidence. 

The family feelings, which would naturally dwell 
in the mind of Mr. Hugh Burgess the elder, are 
sufficient to call the attention of the Court to such 
intercourse subsisting between the parties. Lay¬ 
ing, however, these considerations aside, I shall 
proceed to inquire farther into the particular fea¬ 
tures of this case. 

The nature of the cohabitation is proved; and the 
great fact of’ the case then is, whether William 
Burgess^ the party proceeded against, is or is nof 
the legitimate son of William and Joan Burgess, 
from whom Ann Lyde is undoubtedly descended. 

No register of baptism is produced; and it is said, 
that this being a criminal charge, it cannot be 
proved by circumstantial evidence, and that this 
want of a register is a fatal defect. If that be true, 
that it cannot be proved by circumstantial evidence, 
it is perfectly unlike all other criminal cases. The 
highest crimes are so substantiated. The register, 

^ even 
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even if it was produced, is only circumstantial 
evidence ; for it contains nothing but the recorded 
acknowledgment of the parents. When cases arc 
called for, it should be remembered, that they are 
not necessary to prove the general principles of 
law, but the exceptions to them. T am therefore oC 
opinion, that the absence of proof, by the register, 
is not a fatal defect. 

There is a great body, of evidence, both of the 
positive and negative kind, to shew that he was the 
son ol‘ William and rJoan Burgess : a number of wit¬ 
nesses have been examined on the allegation, given 
in by the promoter; and certainly it is no small re¬ 
commendation to the evidence, that it chiefly comes 
out of his own family; and that some of the witnesses 
have known him from his earliest infancy. To be 
sure, it is impossible to have stronger affirmative 
evidence, or to entertain a moment’s doubt, that 
this man was the son of the persons, who are de¬ 
scribed as his parents. The evidence is all in one 
constant tenor — his education in early life — the 
acknowledgments of parents,—brothers and sisters 
— at all periods of his life, are spoken to; and there 
is not an occurrence which bears a different aspect: 
he describes himself as their son, he is treated as 
their son, and there is nothing of surmise, proceed¬ 
ing cither from himself or them, that he was other¬ 
wise considered. Mr. IBigh Burgess^ who is his 
vounffer brother, and who was domesticated with 
him at an early period, and who, if there had been 
any doubt in the family, must have known it, 
speaks to the full acknowledgment of his parents : 
as do ah the other members of the family. He 
shews no animosity towards his brother, and must, 
therefore, be considered as a strong witness of this 
fact. 


The 
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The case, however, does not rest entirely upon 
this positive evidence: There are some circum¬ 
stances of a nature merely negative, which would 
vveigli considerably willi me, if they were wanted. 
An allegation has been given in by the party, for 
the purpose ol' establishing that he is not the son of 
William and Joan Burgess. If he is not tlic son 
of those persons, in whose lainily lie resided Irom 
tlic earliest period, and under whose care and 
management he is brought up, the first thing 
which the ('ourt expects is, that it should be 
distinctly alleged whose son he really is. But 
there is no such averment. It only ventures to 
allege, “ that, on several occasions, William and 
“ Joan Burgess declared him to be the illegitimate 
“ son of some other person, and that he was so 
“ reputed.*’ It does not aver that he was so. It 
then pleads, “ tliat there was a i)erson in the 
“ neighbourhood of the name of Tro//.” It docs 
not say he was his issue, but of some person of that 
family, although that person never a])pears t® have 
existed. Nor do I see any allusion made to the 
supposed mother of the party; and if he was 
illegitimate, his mother is as capable ol* being 
pointed out as the father. Every body knows, that, 
in an obscure parish, if an illegitimate child comes 
into the world, it is always pointed out, and is a 
thing eagerly cauglit up and proclaimed, to what 
mother that child belongs. There, is, howev^er, no 
suggestion of that kind ; —here neither father or 
mother are assigned to this person; who, all at once, 
is found in the family of William and Joan Burgess, 
without any reference to his birth. 

Several witnesses have been examined, upon 
interrogatories, as to his going by the name of 

c c S Troll, 
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BimcEMv. Trotif but none of his family are among them. 

The Examiner, who has taken this evidence very 
list Feb. 1804 . caref ully, had the same general interrogatories to 
put to Mr. Hugh Burgess; but he appears to have 
been directed to withhold these particular ones 
from him, v^ho, indeed, was the most likely person 
to have given an account of this material circum¬ 
stance. This alone is enough to satisfy the Court, 
that the party distrusts the honesty of his own 
plea. Up to the age of seventy-five, this person 
has always conducted himself as the son of William 
and Joan Burgess; if it was otherwise, on the 
remonstrance made to him by the brother of the 
promoter of this suit, would he not have replied, 

“ I stand in no such relation, in point of consangui- 
“ nity, for I was introduced into the family, and 
“ you know my name is Troll,** But there is no. 
suggestion, on his part, that he was not a mem¬ 
ber of the family,—he merely says “ he ha»l 
“ treated her as his wife, and would continue to 
“ do it.” Would he not rather have taken that 
opportunity to justify himself from the accusation? 
On this affirmative, as well as negative evidence, 
it is impossible not to construct a perfect convic¬ 
tion, or to raise any doubt, that this man is the son 
of the parents alleged, and that he is the uncle ol' 
Jnn Lyde, 

The counter-allegation assigns him no parent; 
but there are three grounds on which it rests the 
case: first, that there is no register of his bap¬ 
tism. This, though it, certainly, is not a fatal ob¬ 
jection to the proof of legitimacy, is an objection,- 
and requires to be helped out by some kind of 
subsidiary evidence. The Court, however, will 
consider, that, in former times, registers were, in 

different 
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different parts of the kingdom, kept with difterent 
degrees of accuracy; and that this is particularly 
alleged to have been carelessly kept; there being 
an instance of inaccuracy as to this very family, 
in the omission of another child, Jane^ whose le¬ 
gitimacy is not doubted. 

The second objection is, that, in the early part 
of his life, he went by the name of hittle Trott^ 
while he lived with his father and mother; that 
he afterwards went to live with his uncle, Roddt 
to learn farming, but being dissatisfied, he re¬ 
turned to his father’s house, when he was about 
the age of fifteen. At this period of his life, there 
does appear to be evidence that he was familiarly 
called, among his play-fellows, by the name of 
Trottj a name that generally appears in conjunction 
with the epithet of Little, The witnesses, how¬ 
ever, do not venture to draw the inference, that 
he was the son of a person of that name. Nick¬ 
names are easily acquired among boys, and it is 
admitted, that he was not held to be the reputed 
son of any Mr. Trott. One witness, an old 
woman, says, “ she heard the mother once call 
him a bastardand it appears he had, at that 
time, been under the chastisement of his father ; 
and that Joan Burgess was heard to declare, 
“ that unless he was taken out of the way, she 
“ was sure William Burgess would do that bastard 
“ an injury.” This witness, it must be observed, 
is above seventy years of age, and is bold enough 
to speak to what happened when she was only six 
years old, which is deposing in a manner that can¬ 
not much be depended upon. The word bastard 
is often used, in the language of common })eopIc, 
not very discriminately, and is applied without 

c c 4 meaning 
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Burgess u. nicaiiiiig that a child is illegitimate, and it is clear, 
Burgess. party had no connexion with any person 

jL\stFeb. 1804. of the name of Troll. It must also be considered, 
I think, that the name was only one, which he had 
acquired among the children of the parish. 

The third ground is, that he was treated differ¬ 
ently from the other children. This is also sup¬ 
ported only by several old women, who differ very 
much from each othcj’ in their representations. 
Some say the father was a very religious and moral 
man; others, that he treated this child with great 
severity. This evidence is much weakened by 
the want of consistency ; and what weighs most 
strongly is, that Mr. Hugh Burgess, the brother, 
positively denies this assertion of partiality; and 
deposes, that he was treated as the rest of the 
children in the family. One distinction tloes 
appear, — that he had not the same benefit of 
schooling with tlie other children, and that is, in 
some degree, accounted for, as he had been ab¬ 
sent with his uncle, during the greatest part of 
the period, in which the other branches of the 
family received their education. What does all 
this come to ? that he had been treated with 
some harshness by his father, whom he had ob¬ 
structed in his views of settling him in life. 
Upon the whole view of the case, I find it im- 
possible to entertain a doubt; the proof of 
legitimacy stands clear of any objections to which 
the Court can attend. A surmise to the contrary 
was never set up till this suit w^as brought: It was 
an after-thought of the party. 

The consanguinity, then, being established by 
full evidence, the sole question that remains is, 
what is to be the result of these facts, and of the 

criminal 
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liriminal cohabitation, proved between this person 
and his niece ? In considering that, 1 must look 
a little to the situition of the man, who is of a 
very advanced age. The principal effect of this pro¬ 
secution is not so much penal as remedial; and the 
usual punishment for such an offence, is that of 
public penance. In the older canons*, which, 
perhaps, can hardly be considered as carrying with 
them all their Jirst authority^ a solennis poenitentia 
is enjoined before the Bishop of the Diocese. 
This, however, as I have just remarked, is no\v 
softened down. Attending then to what, I think, 
is the most material point, the removing of such a 
scandal; and looking to the age and infirmity of 
the party, and what might be tlie consequence of 
such a punishment: — the Court will not think it 
necessary to inflict the public penance ; but con¬ 
demns him in the full costs of this prosecution ; 
accompanying this with the injunction, that the 
same intercourse must not continue, biit must be 
bond [fide and substantially removed. 

To persons, who have lived as these persons have 
done, it will not be sufiicient for them to have 
separate beds in the same house j but they must 
live, in future, separate and apart; and if obedience 
be not given to this order, excommunication and 
other consequences will necessarily follow, t 

* Archbp. Pcckham, A. 1). J28S. Vid. Gibs. Cod, p. 1043. 

f In this case, it did not appear that there had been a mar¬ 
riage celebrated between the parties, and no such fact was pleaded 
in the articles. —In the case of Blockmore and Thorp v, BriJer, 
Arches, 29th Jprd 1816, on articles for incestuous cohabita¬ 
tion between a father-in-law, and the daughter of his first wife , 
a marriage was [)leadcd; and the articles prayed the Judge to 
pronounce such marriage null and void. The sentence passed in 
that form, enjoining also separation and penance. 
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WAKEFIELD v. MACK AY, falsely calling 
HERSELF WAKEFIELD. 

i7thA>.i<ior. was a case of nullity of marriage, brought 

Suu of niiMity of by the husband, on the ground that the banns 
were not j>ublishL‘d in the true name, as required 
•«'“ b?,:.™; by tlie ao a. ‘J. c. S3. 

»ot siistnined by 
the Lets. 

JUDOMENT. 

Sir IVilliam Scot/. —Lhis is a suit, lor the nullity 
of a marriage, instituted by Daniel IVahtJicldj 
Esquire, against Isabella^ described in the libel as 
Isabella Mackaify lalsely calling herself' WalcefielrL 
The parties were mairied in the Church of 
Si. James, Clerkenwell, on the 21)th of Mai/ 180/5, 
after a proclamation of banns in the name of 
Isabella Jackson. — It was observed, that this was 
not a new connection, and it certainly was not, 
either with relation to the time of their acquaint¬ 
ance, which ])receded this marriage, or to the 
nature and description of their intimacy, 

yix. Busier, who was examined, and wlio a])pears 
to be a fellow student of Mr. IJ'akeJielcl, at one of 
the Inns of Court, deposes, upon the fifth inter¬ 
rogatory, “ that he had understood from the said 
“ Daniel Wakejield, the producent, that he, the 
“ producent, first became acquainted with the 
“ ministrant six or seven yeai's ago.” This brings 
it to about the year 1800. — It appears, that she 
and Mr. Wakefield cohabited together during the 
former and latter part of' that period, and that she 
lived with him under the name of Isabella LasceUes. 
Who is the seducer, and who is the seduced in this 

case. 
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case, does not at all appear by this evidence, neither wakemeld v. 

is the age of Mr. Wak^eld disclosed ; but the wo- 

man appears to have been of extreme youth at i 7 th]Vw. no:. 

this time — by the dates assigned, not more than 

fifteen years of age, which lays some ground of 

probability, that she did not take the active lead 

in forming this connection. What name she bore 

at the time Mr. Wakefield was introduced to her, 

or under what circumstances she was living, does 

not at all appear. In 180^ she took the name of 

LascelleSy Mr. Wakefield^ at the same time, assuming 

the same name, and passing as Mr. Lascellcs, the 

husband of Mrs. Lascelles : he introduced Jier, as 

his wife, to a boarding school, where he visited 

her, he passing under that name. In 1803 she 

took the name of Thorpe — the maimer in which 

that was done, is thus described in her answers, 

“ that, upon going to SalLsbury and other places 
in the character of an actress, Mr. Wakefield 
“ tendered to her a list of names for her acceptance, 
recommending the name of Baddeley ; that she 
disapproved of that name, and chose, in pre- 
“ ference, the name of Thorpe. In 1804 she re. 

“ turned to London — they then cohabited to- 
“ gether; he under the name ol’ Mr. Thorpe, and 
“ she under the name of Mrs. Thorpe; he taking 
“ a house, and keeping a house, paying bills, and 
carrying on other transactions in that name.” 

In the month of September in that year, a Roman 
C'atholic marriage was celebrated between them, 
and she assumed his proper name of Wak^eld 
with his full approbation and consent. After this 
ceremony, solemnly though not validly performed, 
she attracted the affections of this witness, Mr. 

Baster. He admits, upon an interrogatory, “ that 

“ after 
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“ after Ihe said marriage, according to the rites of 
“ the Roman Catholic Church, he himself made 
professions of love and affection to the mini- 
“ striint, and endeavoured to prevail upon her to 
“ leave Mr. Wakefield, and marry him, the Re- 
“ spondent; and, in or about the month of April 
“ 1805, he caused banns to be published, in the 
“ Parish Church of Iver, for the marriage of him- 
“ self with the said Imbclla Wakejicld, by the 
“ name of Isabella Jackson.** ^ 

That this oder, on the part of Mr. Easier, was 
protluced by any effort of’ her own, is, 1 think, re¬ 
pelled by the account which Mr. Easter gives, — 
“ that he was the person who endeavoured to 
prevail upon her.” He describes her as a wo¬ 
man of an engaging person and interesting man¬ 
ners. The only unfair practice imputed to her 
is, that she fraudulently concealed the circum¬ 
stance of her f)irih and parentage, and pretended 
a connection with divers noble and illustrious fa¬ 
milies. To that fact Mr. Easter is the only wit¬ 
ness, and he proves, “ that she did state herself 
to be the daughter of the Honourable Mrs. 
“ Sandford, and that she was connected with the 
“ Marquis of Thomond, and other considerable 
“ persons.” That this was done for the purpose 
of effecting any marriage, or the particular mar¬ 
riage upon which I have now to decide, does not 
appear. It might be the gratification of an idle 
vanity, the purchase of a little present importance, 
among the persons with whom she was living; and 
not at all with any view to the effectuating of any 
marriage ; foi, upon the whole of the evidence, I 
see no anxiety on her part to procure the mar¬ 
riage : she had been content to live upon lower 

terms 
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terms with Mr. Wakejield. Easier' h adniLs- w^KEnuLDD. 

Sion, upon the eighth interrogatory, proves, 1 __ 

think, that her ambition was not very active in 17 th.votj. 1 go:. 
procuring this marriage; for he answers, ‘‘ that 
“ he believes Mr. Wakefield frequently entreated, 

“ and endeavoured to prevail upon the ministrant 

to consent to be married to him, and that it was 
“ in consequence of such entreaties they were 
“ afterwards married to each other and when 
she is married, slie does not use the name of Saml- 
Jhrdy whose daughter she had represented herself’ 
to be, but the name of Jackson. 

I see no reason, therefore, to think that this 
fraud was practised with the intention imputed in 
the libel — “ that she falsely pretended that her 
“ real name was Jackson^ and that she was related 
“ to divers noble and illustrious families, and to a 
“ person who had married an opulent West India 
“ planter, of the name of WellSy stated to be her 
“ aunt; and that she, having completely gained 
“ the affections, prevailed upon the said Daniel 
“ Wakefield to consent to be married to her, and 
“ she accordingly was so married.” The repre¬ 
sentation being, that, on the contrary, it was he who 
endeavoured to prevail upon her, and that she 
consented to this marriage in consequence of his 
solicitation. 

I see no reason to think that this fraud had that 
effect upon Mr. Wakefield ; because, from his an¬ 
swers, 1 collect it to have been his general per¬ 
suasion, that she was the daughter of this person, 

—the same as she is described to have been in the 
libel. But taking the fact to be otherwise, that a 
fraud had been practised with this view, and that 
it bad been succe.ssfnl, — that Mr. Wakefield had 

liecn 
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Wakefield v. becii Captivated by this pedigree, which she iiad 

Wakefield. |.q berself,— Still that Will Tiot, in the least, 

» 7 th Aov. 1807 . of itself, affect the validity of this marriage. Error 
about the fortune or family of the individual, 
though produced by disingenuous representations, 
do not at all affect the validity of the marriage. 
A man, who means to act upon such representa¬ 
tions, should verify them by his own inquiries j 
Tlie law presumes that he uses due caution in 
a matter, in which his happiness for life is so ma¬ 
terially involved; and it makes 116 provision for 
the relief of a blind credulity, however it may 
have been produced. I must, I think, lay all that 
matter, both in point of fact and in point of law, 
out of the question ; and must consider this case, 
as confined to the legal question, arising upon the 
fact of her being married, under the name oi‘ Jack- 
son, by proclamation of banns, when she had borne 
the several names that I have recited. To prove 
a nullity of marriage, it must be shewn, to the 
satisfaction of the Court, ih'dt Jackson is an un¬ 
true name. 

The libel pleaded, that she was the natural and 
the lawful daughter of John and An?i Mackay. 
with whom she is proved to have lived much, and 
whom she is proved to have treated with great 
filial affection, as she did likewise a brother and a 
sister with much sisterly aflection. The fact 
established, however, by the evidence of her 
mother, and of two other persons who are ex¬ 
amined, is clearly what I am bound to take, as 
the real fact of the case upon this evidence, 
— that she was the daughter of Ann Mackay^ 
whilst a spinster, under the original name of Jack- 
son* There is no evidence who was the father of 

this 
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this child ; but, at any rate, she is not to be con¬ 
sidered as the natural and Umful daughter of John 
and Ann Mackaij, 

It was said by the counsel, that the party, having 
set up a legitimacy, had no right to avail himself 
of what turned out to be the fact—the contrarv 
evidence of illegitimacy. I am of opinion, however, 
that Mr. Wakefield has a right to use any evidence 
introduced into the cause by either party, if he can 
arrive at the conclusion that Jackson was not the 
true name by any other means, and that he has a 
right to avail himself of the benefit of that conclu¬ 
sion, however obtained. 

It occurs to me, that there are three possible 
ways in which this case may be put, on the one 
side and on the other. First, that any one of 
these names was a sufficiently true name, so long 
as she continued to go by it. Secondly, that none 
of these names can be considered as a true name ; 
for that the circumstances of her birth and for¬ 
tune were such, that she never acquired what the 
law can consider as a true name; and, thirdly, 
that only one of these several names can be deemed 
the true name of the party, and that the Court 
is bound to ascertain that name, in order to de¬ 
termine upon the validity of this marriage. That 
any one of these names is a sufficient name for the 
purpose, was asserted upon an authority entitled 
to great respect, namely, that of the Master of the 
Rolls, Sir Joseyh JekylU who, in the case of Bar¬ 
low Bateman* t lays down, certainly in very un¬ 
equivocal terms,—that any one may take upon 
him what surname, and as many surnames, as he 
pleases; and for the term during which he uses 


Wakefield v. 
Wakefield, 
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* 3 Peere Williams, 65. 
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such a surname, if he has a right to use it, it is 
what cannot be denominated an untrue name. 

I am far from meaning to trench upon the reve¬ 
rence due to any assertion of that great man, when 
I say, that the solid grounds, upon which this pro¬ 
position of law is stated, do not appear to have 
occurred to him just at the moment of the delivery 
of that judgment — because the reasons stated in 
that report, can hardly, I think, be deemed satis¬ 
factory to produce such a conclusion. 

It is stated that the reasons are, first, that sur¬ 
names are not of very great antiquity. It is 
pretty well now established, that surnames were 
fully in use, even among the common people, by 
the reign oi' Eduard the second, which is now 
five hundred years ago, a pretty reasonable pe¬ 
riod for the establishment of any legal usage. 
It is likewise observed, that, in ancient times, the 
appellation was by the Christian name, and place 
of habitation — Thomas of Dale ^ but which of 
Dale is of itself merely a surname, a local surname 
certainly,—but not less a surname on that account; 
for surnames were local, either taken from places 
of habitation, or descriptive from other circum¬ 
stances, that belonged to the individuals, to dis¬ 
tinguish men who were not at all distinguisiied by 
Christian names: They are, many of them, gene¬ 
ral appellatives. Christian names are scattered 
about ainong the mass of the people, with 
such profusion, that convey little or no distinc¬ 
tion, and the very introduction of the surname 
was to discriminate that, which was not before 
discriminated. It is observed too by Sir Joseph 
Jekyllf tliat the usage of an act of parliament 
for a name is but modern. Certainly it is; 

and 



CONSISTORY COURT OF LONDON. 


401 


and so are Acts for many other private family con- wakefikidw. 

, ^ . T> 1 Wakefield. 

cerns: They are of modern introduction. Init there__ 

has been a practice of great antiquity, that is, the isor. 

grant of a licence, for the assumption of a name, by 
the Crown, passing through one of its public offices: 

Certainly, the ancient style of the ancient offices of 
the Crown is of great autliority upon sucli a sub¬ 
ject. However, I would observe likewise upon the 
confusion that must be produced, to a degree tliat 
would compel a legislative correction; if the prac¬ 
tice at all followed this rule, that every one might 
take what surnames he pleased, and when he pleased: 

The whole world would be at hide and seek ahout 
identity, in the concerns of almost every individual. 

However, I am content, as perhaps I ought to be, 
to take the mere assertion, coming from so vener¬ 
able a jierson, confirmed, as it may be, by otlier au¬ 
thorities of the like kind.— But, taking it as gene¬ 
rally true, 1 think, that the particular case of tlie 
marriage act miglit be admitted to form an excej)- 
tion. The marriage, except in case of a licence, is 
to be performed by proclamation ol’banns, which is 
to designate the individual, in order to awaken the 
vigilance of parents and guardians, and to give 
them an opportunity of protecting their rights. 

It therefore requires that the tn(c name should be 
given to them, evidently considering that a name, 
assumed for the occasion, is a name that will not 
answer the purposes of the provisions. — Accord¬ 
ingly this Court has conceived itself to be carrying 
the intention of the law into eliect, when it has 
annulled marriages, where a false name has been 
inserted in the barms, though no fraud weie in¬ 
tended ; upon the ground, that such proclamation 
was no proclamation, referring to that marriage, 

D 1 ) hut 



CASES DETERMINED IN THE 


WAKBFiELDt?. but to aiiotker transaction; the marriage therefore 
' was witliout proclamation of banns, and conae- 
>?th Nov. 1807# quently illegal. There was a fraud, a want of fidelity 
and truth, in the application of the banns to the 
marriage, though there might be no fraud in the 
original intention. It is therefore, I think, clear, 
that if there is a true name, that true name must 
be used; it may be a name less notorious to the 
world, than some name which the party has thought 
fit to assume, but is not less the true name on 
that account} it is the name which, it is presumed, 
her relations, her parents, her guardians are the 
best acquainted with, and, therefore, the name 
which ought to be applied upon such an occasion, 
provided she is possessed of such name. 

But, it may be said, in the second place, that, 
under the circumstances of this person’s birth and 
fortune, she nevpr did become possessed of that 
which the law would consider as a true name. It 
is, I think, a possible case that there may be no 
true name, ascertainable as belonging to a par¬ 
ticular individual. Suppose the illegitimate child 
of a person of vague and erratic habits, who has 
been tossed about the world in a variety of obscure 
fortunes and situations, who has, at different places, 
been passing under different names, —the child of 
such a person, at a marriageable age (and that, in 
the female sex, is a very early age,) may not be 
possessed of any name, so clearly established. She 
has none from her birth, and there may be none so 
clear, as to be depended upon for so serious a pur¬ 
pose, as that of invalidating the marriage. 

What would be the rule of law in such a case ? 
In my opinion, it would be that such a person 
would be out of the statute. The law presumes, 
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as is generally true, that every person has a 
name; but the law, which presumes that, and 
calls for that name, does not compel parties to 
impossibilities; and if the party is not possessed 
of that which can be considered as a true name, it 
would not be unfair to judge of the marriage of 
such a person, upon the old footing of the canon 
law, which requires banns as matter of regularity, 
but not as matter necessary to the validity of the 
marriage. Perhaps those, who have attended to the 
evidence, and the long and elaborate arguments, 
which, in this case, have been constructed upon 
them, may be disposed to entertain an opinion, 
that this very case approaches something towards 
that description. Here is an illegitimate child, with 
very little history applying to the early periods of her 
life, assuming a succession of five different names 
before she marries,—certainly it must be admitted, 
that it is no easy matter to ascertain, what has a 
right to be considered as the true name of this 
individual, under all these circumstances. 

It may, however, be said, th^t the legislature has 
held out, that every person has a true name, and 
that it is the duty of the Court, in this case, for 
the determination of this suit, to decide which of 
these several names is that, which is best entitled 
to that character. 

Five names have been stated — three of those, 

I think, have been very much dismissed out of the 
argument; the names of LascelleSf Thorpe, and 
Wakejield, though she used them for a considerable 
time; they were all of them presents from Mr. 
Wakejield, the last of them, in consequence of the 
ceremony of the Roman Catholic marriage, which 
had taken place between them. But the question 
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has turned, as, I think, it ought to turn, upon the 
competition between the claims of the name of 
Mackay^ and the name of JacksoUi which of them 
is to be considered in the character of the true 
jiaine of this individual. 

I will state the evidence which applies to these 
names. 8ix witnesses have been examined, two 
only of these six witnesses speak of her under the 
name of Mackay. Of tlie other four, Pudderphat 
and Garnett knew her only under the name of 
Lascelles, during the years 1801 and 180i2. She 
lodged with Pudderphat during the year 1801, and 
with Garnett, during part of the year 180;2, by tliat 
name. Mr. Paster appears to have known her only 
by the name of Thor^yc till she took the name of 
IVakeJield, upon the Roman Catholic marriage, on 
the Oth o^ September 1801. Turner, who was a 
porter at the Inn of Court, carried messages to her 
from Mr. IVakcficld; but under what name or 
names she then passed, or where she was living, 
this witness docs not describe. There are only 
t^\ o witnesses who speak to the name of Mackay; 
the one is a Miss Gray, then an assistant to 
Mrs. Bay ley, who kept a Roman Catholic female 
boarding school at Hammersmith, who proves, that 
she was a boarder for an entire year, under the 
name of Mackay, till January 1794, being then a 
child of about eight years of age. The other 
witness is Mr. Andrews, a perfect stranger to the 
family, but who w^as introduced to the knowledge 
of her, by a memorable transaction of her life, — 
He is the surgeon of the police office ih Bow Street, 
and was brought in to attend a child, who had 
been forcibly violated by a person of the name of 
Murphy y. who was afterwards convicted of the 


crime. 
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crime. This was in August ] 794, and he identified Wakefield i>. 
this person to be the child that he had attended, akeheld. 
bearing the name o^Mackay. Copies of affidavits i7tii 
wliich were then made, in which she describes Jier» 
self as Isabella Mackay, and her mother describes 
her under the same name, are produced to the 
Court. 

It was observed very justly by the counsel for 
Mr. Wabejieldy that this was a very serious trans¬ 
action ; but the name of the party injured was, 
certainly, not the most material pjirt of this serious 
transaction; for the crime was the having de¬ 
flowered a child of that tender age—be it Mnckaij 
or be it Jackson^ it made no sort of diflcreiiee in 
the offence of the party, or the punishment he was 
subjected to in consequence of it. These are the 
only witnesses who speak to the name of Mackay^ 
one, during the whole course of the year 1793, the 
other, in a detached transaction, in the summer of 
1791 . It is a possible thing, that this defect of 
evidence may have arisen from the course of the 
cause; for, having pleaded, as I presume the coun¬ 
sel supposed at the time, that she was a legitimate 
child, they might, perhaps, have relied upon the 
presumption of law, necessarily arising from 
thence, that she must be of the name of her lather 
and mother; but the fact failing, the inference 
fails, and that fact is as necessary to be proved, 
and directly proved, as any other fact in the case. 

Now there is no evidence whatever, arising from 
the depositions that are produced, before the year 
1793 , when she was a child of eight years of age; 
and this transaction, which I have just noticed in 
August 1794 , that applies -the name of Mackay to 
her. There is an entire blank in the history from 
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that time, till she emerges as Mrs. Lascelles in the 
year 1801. It is true, that there is, upon her 
answer, an admission to this effect, —that she did^ 
at. times during her cliildhood, pass by the name 
of Machay. In the first place, I must observe, that 
this admission is that which the Court has hardly a 
right to notice, because it is perfectly extra- 
articulate and gratuitous, there being no allegation 
in the libel, that requires any answer to such a 
proposition, and therefore the admission finds its 
way tliere without any effect. Next, I must 
observe, liiat tlic admission is pregnant witli a 
contradiction ; for wdien she admits that, in her 
childhood, she passed by the name of Mackay, she 
insinuates that she passed, at other times, by some 
other name ; but that name does not appear. It 
goes no further than this,—supposing that to be an 
admission which 1 could notice,—that, at times, 
she, as was natural, living in their family, did pass 
by the name of Mackay: Such is the whole 
amount of the evidence that applies to this name. 

Now, what is the evidence that applies to the 
name of Jackson? She is born an illegitimate 
daughter, the mother gives her the name of 
Jackson, naturally and properly; because, though, 
ill point of law, she is nuUiusjillo, yet, in fact and 
in nature, she is of the blood of tlie mother, who 
produced iiei‘, and tliereforc properly and usually 
designated by the name which the mother bore. 
The mother swears, that at her birth she was 
described as Isabella Jackson ; not, I presume, in 
the baptismal rite itself, where only the Chris¬ 
tian name is conferred, but in some register, 
some record, some formulary or other, that 
was applied to that ceremony. The mother 

swears. 
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swears, that at the other sacrament for adult Wakefield 

Christians, she took it under the name of Isabella ^^*^"*** °‘ 

Jackson; it being the practice of the Roman nthjvov.isoT. 

Catholic church to receive the confession of the 

party in tiie preparation for it, and to make herself 

known by her name as a person duly prepared: she 

went through the ceremonials of that holy rite 

under the name of Isabella Jackson, She did other 

acts likewise of a solemn nature under the same 

name. In 1804 slie is married by a Roman Catholic 

marriage to Mr. Walejieldy as Jackson, without any 

adequate motive for a fraudulent use of that name, 

as far as appears, or without any reason for it than 

her own apprehension, that it was the name that 

properly belonged to her, her mother attending 

at that ceremony, sanctioning the use of that 

name, and meaning, most certainly, not to destroy 

the validity of that marriage afterwards, by the use 

of an improper name upon the occasion. The 

mother swears that it was generally understood 

afterwards, that her real name was Jackson. How 

that may be I cannot say, but this clearly appears, 

that Mr. Baster understood it to be so, because 

when he gave in the banns, to be published at Iver, 

the year following, he described her as Isabella 

Jackson; therefore he certainly understood, at that 

time, that the name of this person was Jackson, 

Lastly, when, near a year after the Roman Catholic 
marriage, she comes to this marriage, she again 
appears by the name of Jackson — she is pro¬ 
claimed in the banns, and married under that 
name. 

Then taking all this evidence together, that it 
was the name of her mother j that it was the name 
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__ that name in tlic most solemn acts of her life, civil 

17th AW 1807. and religions, and at various periods of her life, 
wliich lias not been a long one ; I say, taking that 
evidence, and comparing it with the evidence on 
the other side, which embraces only a very short 
period of her eventful life; the (^oiirl would not be 
warranted to say, upon this evidence, that,Jach son is 
so clearly demonstrated to be the untrue name of 
this person, if she did possess a true name, as to 
destroy the \ ahdity ol the marriage. 

I am the less disposed to sustain the objection to 
the validity, because Mr. Wahefield has his remedy. 
If it is a nullity, upon this ground, it is a nullity ipso 
y<7c/(7, and tpsojiirCi under the statute, and which may 
be pleaded, upon any occasion, in which she claims 
to be considered as his wife. It is a matter which 
may be ])ut in issue, and may be established upon 
other evidence to the satisfaction of a jury, under 
the direction of the Judge, if he is able to jiroduce 
such evidence. But, upon this evidence, 1 am 
clearly'of opinion, that the name oi,Jackson is not 
demonstrated to be other, than the true name ol the 
]>arty, and, therefore, I dismiss the party from all 
other observance of justice in this cause. 
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KIRKMAN KIRKMAN. 

^HIS was a case of divorce, by reason of cruelty, 
brought, by the husband against the wife, “for 
“ violent and outrageous treatment,” as set forth 
in the libel. 

Judgment. 

Sir IViJUam Scott. — This is a suit instituted by 
the husband f<n* separation, by reason of cruelty, 
and harsh and violent treatment, alleged against 
the wife. The Ecclesiastical Court is, in general, 
averse to relax, in any degree, the duties of the 
contract of marriage ; and particularly to release 
mai rii d parties Ifom the obligation of cohabiting 
togelher. It will not do so for mere words of 
abuse, however reproachful. — The persons of both 
parties, however, must be protected from vio¬ 
lence, and I cannot accede, to what has been said 
in argument, that the Court should wait till there 
has been actual violence of such a nature as may 
endanger life. It is not to pause till a tragical 
event has taken place. Words of menace, if ac¬ 
companied with probability of bodily violence, 
will be sufficient. It may be enough if they are 
such as inflict indignity, and threaten pain. It 
will be the duty of the Court to say, that the 
suffering party is not obliged to continue in co¬ 
habitation under such treatment. 

I am unwilling to go through all the depositions 
which describe the unhappy scenes in this family. 
It will not be necessary — as it is perfectly clear, 
that there have been words of menace, with acts 

of 
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of violence accompanying them. It is said, that 
they were caused by jealousy. All the evidence 
tends to establish, that there was no Ibundation, in 
the conduct of the husband,, for feelings of that 
nature. If such feelings were entertained, with or 
without reason, jealousy is a passion producing 
effects as violent as any other passion, and there will 
be the same necessity to provide for the safety and 
comfort of the individual. If that safety is en 
dangeied by violent and disorderly afiections of 
the mind, it is the same, in its effects, as if it pro¬ 
ceeded fi om mere malignity alone; it cannot be ne¬ 
cessary, that, in order to obtain the protection of the 
Court, it should be made to appear to proceed from^ 
malignity. The evidence establishes,that these parties 
had gone on, in this unhappy way, for a considerable 
time; and that after some short separation, they 
had been reconciled but the same unjustifiable 
conduct ensues again ; though he conducted him¬ 
self with the same forbearance which he had 
uniformly shewn under the atrocious treatment to 
which he was exposed. 

The si>: r of the wife states, that, on a former 
occasion, she saw the husband striking the wife, 
and that the deponent desired her to withdraw, 
and not stay to be killed. But what follows — The 
wife (the injured party, according to that account) 
applies to the husband for reconciliation, promising 
amendment, and that the same scenes shall not be 
renewed. The account given by the sister, there¬ 
fore, is not very consistent with what is the sub¬ 
stance of all the evidence, which we have just 
heard read. The parties were separated, however, 
and came together again; and if the wife had ful¬ 
filled her promise, due care would have been taken 

of 
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of the peace of ^ numerous family, to whose edu¬ 
cation and advancement the attention of both parents 
is equally necessary. But the same behaviour is 
repeated in the grossest reproaches, attacks on his 
person, and forcible exclusion of him from his own 
house. If this insulting and outrageous treatment 
has proved too strong for his forbearance, and may 
have extorted forcible expressions from him, it is not 
matter of surprise. 1 do not remember ever to have 
seen a case of grosser misconduct, though I abstain 
from enumerating all the particular facts that are 
described in the evidence. A few instances may 
suffice. Mary Asseter, a servant in the family, says, 
that she lived with Mr. and Mrs. Kir/cman about 
six or seven months ; that they appeared to be 
“ very unhaj)py with each other ; that Mrs. Kirk- 
“ man very frequently insulted her said husband, 
“ and called him j'ogue, villainy blackguardy dirty 
“ dogy and other still more opprobrious names, and 
“ told him lie w^as too familiar with the deponent, 
“ who, she said, was his hunter, &c.; that he would, 
in a kind and indulgent manner, endeavour to 
“ convince his wife of her impropriety of conduct 5 
but, notwithstanding ail he could say, she con- 
“ tinned to behave as before; that a short time 
“ before she quitted the family, she well remem- 
“ bers her seeing her strike him a blow in the face, 
“ and tear his cheeks uith her nails, and she was 
“ only prevented from committing further per- 
“ sonal violence upon him by an uncle of Mr. 
“ Kirkman coming in, and holding her by the 
“ shoulders by force j that the said Joseph Kirk- 
“ man since had told the deponent he would not 
“ live with his said wife, but 'for tlie sake of his 
“ children, for he ijoas really afraid of his wife ; 

“ that, 


Kirkman v. 
Kirkman. 


9th Ifl07. 



CASES DETERMINED IN THE 


kjbkman “ that, on another occasion, she tore either hisr 
“ coat or waistcoat, and she verily believes, he 
9 th1807. “lived in a constant state of fear and apprc- 
“ hension, from the violent and outrageous conduct 
“ of his said wife.” 

Edicard Wilel e, his foreman, in his business of a 
harpsichord-maker, says, “that he was present wlien 
“ the said Mary Kirhnan, without any just cause 
“ whatever, abused her husband most grossly, and 
“ used very bad language towards him, and accused 
“ him of being im])roperly connected with his fe- 
“ male servant, who was a woman of a veiy dis- 
“ gusting appearance, and she called him all the 
“ blackguard names she could think of, and that 
“ she prevented the servants from opening the 
“ door to him when he was out;” and deponent 
further says, “ he was once present when she held 
“ a yoker in her hand, being then in a violent 
“ passion, and threatened to strike her husband 
“ therewith, but she did not; that he also once 
“ saw lier scratch her said husband’s face tvith her 
“ finger nailSy which made his face bleed ; that, 
“ on another occasion, he went into the parlour, 
“ where he found Mr. and Mrs. Kirkman alone 
“ together, she being in a great rage, and a pewter 
“ quart pot was then lying on the floor, which the 
“ said Kirkman told him that Mrs. Kirkman had 
“ struck him upon the head with ; and deponent 
“ further says, that, in a few minutes after, he saw 
“ her go up to her husband, without saying a 
“ word, and, with her finger nails, tore and 
“ scratched his face, which put him to great pain ; 
“ that one evening, some time in December 179^, 
“ he perfectly recollects Mr. Kirkman shewed a 
“ place, which afterwards became sore, under one 

“ of 



CONSISTORY COURT OF LONDON. 

of his eyes, which appeared burnt, and had some 
“ tallow grease upon it, which he said, Mrs. Kirh- 
“ man had burnt by thrusting a lighted candle into 
“ his Jace.'* 

Joseph Kirkman, the son of these parties, sixteen 
years of age, is also produced as a witness to the 
unhappy state of his family, and speaks with a 
very credible degree of impartiality respecting his 
mother’s conduct; for he bears testimony to her ex¬ 
treme kindness to her children, when he says, “that 
“ no woman can behave with greater tenderness to 
“ a child, in its infancy, than she has done to all of 
“ them but he deposes, “ that his mother was in 
“ the constant habitof insulting his father, withoiit 
“ any provocation, frequently accusing him of im- 
“ proper conduct, and calling him *xhiie-faced 
“ villainy French villainy scoundrel ; and that when 
“ his father had endeavoured to remonstrate upon 
“ the impropriety of her behaviour, she has conti- 
“ nued her abusive language, adding, ‘ Do you 
“ want to teach me? I shall do asl like.’ 

This 

* Other witnesses depose to a similar effect; — Ann Connor 
says, “ that, one evening she saw Mary Kirkman strike her hus- 
“ band a stroiv^ blow on the face with her clenched fist, and that, 
“ a night or two after, she saw her again strike him in anger, 
“ and with violence." 

Elizabeth Tilser t,ays, “ that Mrs. Kirkman s temper was a 
“ most terrible one, that she was constantly abusing her husband 
“ violently, and calling him a German brute, and that, one after- 
“ noon, she heard a great noise in the parlour, and that Mary 
“ Kiikman called out to her elde* t son, ‘ Joe, Joe, come and sec 
“ what your pretty father has done, he has scratched hut face, and 
“ says I’ve done it.’ That the said Mary Kirkman afterwards 
“ confessed to deponent that, she htid so done.” The witness further 
says, “ that Mrs. Kirhnan locked her husband out of his own 
“ house for three successive nights."^ 
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This evidence most clearly establishes, that the 
wife is not mistress of her own passions ; and the 
Court would be wanting in due attention to the 
safety of the injured party, in this case, if It did 
not pronounce for a separation as absolutely ne¬ 
cessary for that purpose. 
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riage, by reason 
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the husband, 
brought by him¬ 
self after his re¬ 
covery, sustain¬ 
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proceedings on 
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father not ad¬ 
mitted ; the SOB 
being of age at 
the time of mar¬ 
riage. 
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TURNER MEYERS, falsely calling herself 

TURNER. 

'J'HIS was a case of proceeding to annul a mar¬ 
riage, on the plea of insanity, instituted on the 
part of the husband, after his recovery. 

Judgment. 

Sir William Scott, This is a suit brought by 
a man to set aside his marriage on the ground of 
his own incapacity at the time alleged, though, at 
other times, he is pleaded to have been capable. 
The suit * was first brought by the father, but the 

son 

y-.i - -I.., , . II . . I . - --- - 

Caroline Kirkman, one of the daughters, says, “ that her said 

mother bdiaved In an outrageous and violent manner to her 
“ aud fathi^r, and greatly abused him, that she has often .seen 
“ scuffles between them, and once saw her mother Jling a spoon- 
“ ful of eMUls pap into her father’s face.” 

The libel had pleaded, “ that she had damaged a u/iZmo1»/c ^rawd 
“ piano-forte, by striking it repeatedly upon the: keys." —But the 
Court rejected the article, observing, “ that such conduct might 
** not unfairly be considered as cruelty to her husband, being a 
** wanton abuse of his property; but that It did not lliink it quite 
“ sufficient to plead a single act of that kind, done in a moment 
** of passion.” 

* In a suit instituted by Samuel Turner, the father of the 
present plaintiff, to anuul this marriage on the sapie grounds 

that 
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sdh being of age, and there being no means of Turnee». « 
making the father guardian, or curator ad litem, 
the Court was of opinion, that the suit could not eth 
proceed in that form, — It has therefore since 
assumed its present shape. 

It is, I conceive, perfectly clear in law, that 
a party may come forward to maintain his own past 

inca- 


that were now proposed, It was objected, on the part of the 
wife, that the father had no right to bring such a suit, the son 
being, at the time of marriage, of age, and sui juris, unless ap¬ 
pointed committee of his person. The Court having taken time to 
'deliberate, observed — That the suit was brought by the father 
to annul the marriage of a party of competent age, without 
setting up any special interest, but averring the insanity of the 
son at the time; the fact being pleadable, the only question is, 
whether the person before the Court is the proper person to plead 
it. — It is not alleged that the son is now insane; and though 
under the care of his father, that may be only for weakness, as it 
is allowed a commission of lunacy cannot be obtained—He is 
then to be presumed sane, and, as such, capable of bringing suits 
propriojure : — no man can be plaintiff for him — he must com¬ 
plain ; — no man can be defendant for him, he must defend him> 
self;—no one can be attorney or procurator for him, but by 
his own appointment. 

On what ground, then, is the interference of the father to be 
supported ? An analogy to other cases has been relied on, where 
a concursus act'wnum is allowed. In cases of minority there is a 
concurrent right, the law gives the father a right of consent, and 
to the minor a right of protection under his father's judgment. 
Cases of consanguinity have been also mentioned ; but in those 
the public has an interest — to abate a scandal. The criminal suit 
is open to every one, the civil suit to every one shewing an in¬ 
terest ; but, in that respect, the father is by no means privileged ; 
as he must shew a specific interest as well as any other person —• 
in that case there is a reason for the interference of others, as the 
marriage can only be affected inter hjivos; for if the death of either 
of the contracted parties takes place, the marriage cannot be set 
aside —here there will be no such consequence, as the remedy 
may be pursued at any time, only with a little less convenience 

perhaps 
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Turnkri;. incapacity, and also that a defect of incapacity in- 
validates the contract of marriage, as well as any 
'jtiia%iH08. other contract. It is true, that there are some 
obscure in the earlier coninicuiators on the 

law *, that a marriage of an insaiu p: r'u>ii could 
not be invalidated on that account, i- n led, I pre¬ 
sume, on some notion, that prevail in ihe dark 
ages, of the mysterious nature of tlie contract of 


pei'haps than whoa the whole matter is recent. — I'o this asserted 
convenience of the parties, many considerations ot ineonvtnicnce 
mifijht be ojjposed. 

It may indeed he questioned what de>>;ree of evidence, that 
could be now produced, would satisfy the Court that the act was 
the act of an insane moment, when the man, as 1 iiave before 
observed, is not alleged to be insane, and who must tliereforc be 
presumed to be himself, has taken no step to annul the act, hut 
rather adheres to it. 

In cases of most inveterate malady, there are lucid intervals, 
on which legal acts may be founded. I’he Civse of Cartu'n^ht v. 
Cartwright (a) was a strong case of this kind, in whicii the will 
u'as made in one of these lucid intervals, and was established. — 
There, indeed, the sanity of the moment was, in a great measure, 
to be inferred from the internal character of the wisd(»m of the 
act itself. This act undoubtedly has no such character of wisdom, 
being the act of a man connecting himself, in marriage, witli a 
common prostitute, without any rational prospect of happiness. 
But it will not be conclusive, certainly, against the sanity of the 
act, that it was an unwise act. The man, in the best exercise of 
Jiis reason, might not be a wise man ; and the question here is 
as to the sanity of the act, not the wisdom of the party ; and I 
am of opinion, that no evidence would be sufficient to iruluce the 
flourt to pronounce against the sanity of an act, to which the 
man himself, not disqualified by proof of insanity, adheres, and 
from which he does not himself pray to be relieved. On the 
whole, therefore, I think the father has not a persona standi 
before tbe Court, and that his suit must be dismissed, 

* Sanchez lib. 1. disp, 8. nuni. 15. et seq. 

(a) I St Phi'limore'a Rep. p. go. 
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marriage, in which its spiritual nature almost en¬ 
tirely obliterated its civil character. In more 
modern times, it has been considered in its proper 
light, as a civil contract, as well as a religious vow, 
and, like all civil contracts, will be invalidated by 
want of consent of capable persons. This has been 
fully determined in a case before the Delegates *, 
when the eftect of all these dicta were brought 
before the Court, and it has been since acted upon 
in various cases t in this Court; which it is unne¬ 
cessary to review. I take it to be as clear a prin¬ 
ciple of law therefore, at this day, as any can be, 
and as incapable of being affected by any general 
dicta, which may be found in writers of earlier 
periods, as any fundamental maxim, on which the 
Courts are in the habit of proceeding. 

When a commission of lunacy has been taken 
out, the conclusion against the marriage will be 
founded on that statute t ; where there has been 
no such commission, the matter is to be established 
on evidence. The statute has made provisions 
against such marriages, even in lucid intervals, 
till the commission has been superseded. In other 
cases, the Court will require it to be shewn by 
strong evidence, that the marriage was clearly had 
in a lucid interval, if it is first found that the per¬ 
son was generally insane. 

Madness is a state of mind not easily reducible 
to correct definition, since it is the disorder of that 
faculty with which we are little acquainted; for all 
the study of mankind has made but a very moderate 
progress in investigating the texture of the mind, 

* Morison v. Stewart, falsely called Morison, TStelegates, 1745. 
t Cloudesley V. Evans, Pretog. 1763. Parker y.Parker, 1757., 
t 15 G.2. f.30. 

E E 


Turner v. 
Meters. 

6th May 1808. 
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Turner ir. ^ sound State. Ill discasc,' where it has 

pleased the Almighty to envelope the subject mat- 
6 th May 1808. tcF in thc darkoBss of disease, it will probably always 
continue so; but the effects of this disordered state 
are pretty well known. We learn from experience 
and observation all that we can know% and we see 
that madness may subsist in various degrees, some¬ 
times slight, as partaking rather of disposition or 
humour, which will not incapacitate a man from 
managing his own affairs, or making a valid con¬ 
tract. It must be something more than this, some¬ 
thing which, if there be any test, is held, by the 
common judgment of mankind, to affect his general 
fitness to be trusted with the management of himself 
and his own concerns. The degree of proof must 
be still stronger, when a person brings a suit on 
allegation of his own incapacity, by exposing to 
view thc changes of his mind. — Under these ob¬ 
servations, I shall proceed to examine the evidence, 
which, in substance, I think I may now say, is 
sufficient to establish that this gentleman was a 
person liable to accesses of lunacy. 

He appears to have lived with his father, who 
was a grazier in Lincolnshire^ and, about thirteen 
or fourteen years ago, to have been visited with 
insanity, which became more frequent in its visi¬ 
tations, more especially in the spring and autumn j 
which is not unusual. The general fact is fully 
established by the witnesses, particularly those of his 
own family, his father, his two sisters, and a brother, 
who was a medical person, and attended him in 
that capacity at different times. His father did not 
trust him with any business j he was at liberty, 
but entirely unfit to be employed. His peculiar 
humour of madness was, that of passion for a mili- 
3 tary 
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tarj life, for which h6 had no disposition at other ■^*'***‘*'- 
times; but, at the periodical returns or his malady, 
he exhibited such flights of heroism, and such eth May isos, 
general expressions of ideas on that subject, as 
strongly marked a disordered imagination. His 
father once offered to procure for him a com¬ 
mission in the army, which he declined, and said, 
that he would prefer to follow his father’s businessi. 

This is the description of sevei’al witnesses, who 
have known him from his infancy, and which brings 
down this account of him till 1803. It is sufficient, 
therefore, I think, to throw on the other party, 
who sets up his act as the foundation of any right, 
the burthen of proving that it was done at the time 
of sanity; more especially, as it appears that it 
was done in September, at one of those periods of 
the year, when he was habitually most subject to 
his disorder. This brings me to examine the facts 
attending the marriage. It, appears that his fa- • 
ther*, who has been produced as a witness, had 
given him leave to go to a show of cattle, in 
order to amuse him ; that he took that oppor¬ 
tunity of eloping to town without money and 
without preparation; that he told his friend he 
w^as going into the neighbourhoc.d of Nottingham, 

* Consist. 27tlx June 1817. — In the case of Sumerjield v. 

Mackintire, as to the competency of a father, to be a witness, 
who had originally instituted proceedings, (to annul the marriage 
of his .son) which were continued by the son, on his coming of age: 

An objection to the competency of the father to be a witness, was 
over-ruled by the Court, observing, “ that the son’s intervention 
“ in the suit was a supercession of the father, and that by taking 
“ up the suit, where he found it, he had adopted and sanctioned 
" all that had been done. For the sake of greater regularity 

however, the conclusion of the cause was rescinded, to enable 
“ the father formally to withdraw himself from the suit, and 
“ then, with his wife, to be repeated to their depositions.” 

E E S and 
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and should return; but he did not: he went ta 
Newark^ and on to London^ without any other pur- 
pose than that of indulging the military notions, 
which he usually entertained in his fits of insanity. 
He is described, by one of the passengers in the 
same carriage, to have been giddy and flighty, 
very communicative about his family, as persons 
of properly, but frequently contradicting himself j 
speaking to every person whom he met, and parti¬ 
cularly to women, and calling to any person that he 
saw at the window. This witness deposes, that at 
first he supposed him only to be wild and thought¬ 
less, but afterwards he considered him to be de¬ 
ranged. This is a description of very extravagant 
behaviour. On his coming to town, on the 9th of 
Septembery he met this lady for the first time, as it 
is admitted by Mrs. Turner in her answers, who 
was then Sarah MeyerSy but passing by the name 
of Mrs. Lee. He first became acquainted with 
this woman, by accidentally meeting her in the 
street, somewhere near one of the Theatres Royal. 

Her servant, Susannah Squire, says, “ that, on 
“ Friday, the 9th of September, he came with her 
“ mistress, who lived in Ann Street East, and 
that almost immediately she heard him say to her 
“ mistress — ‘ he could notlive without her.* That 
“ her mistress then proposed ‘ that she should go 
“ to church with them,* and on the Monday follow- 
“ ing Mr. Turner obtained a licence, and on Wed- 
nesday they were married.** Here is an offer of 
marriage at once to a perfect stranger. — One has 
heard of the extravagant effects of love at first 
sight. — This is conduct, which, if it stood alone, 
might be only an act of a very weak person, and 
might not be suflicient to proclaim a man absolutely 

mad 



CONSISTORY COURT OF LONDON. 


421 


mad or lunatic: it is certainly, however, sympto- turner». 

• ^ ^ 1 ^ J»lKYE1tS» 

raatic; and jf fortified by otlier acts, may lead to ____ 

a different conclusion. iso«. 

The next witness, on whose evidence I shall 
observe, is Mr. Parri/, a banker in Birchin Lane, 

He says, that, on the Jlth of September^ Mr. 

“ Turner called on him, and obtained some money, 

“ :£T5, on the very morning of his coming to town. 

“ On the 10th, he came again dressed in an officer’s 
“ regimentals, and told him that he had come to 
“ town to pui'chase regimentals for a troop of 
‘‘ horse, on which he had expended ^400, and 
“ wanted more money. That not suspecting him 
“ to be deranged, he gave him £50. That his 
“ interview was short, and he cannot take on 
“ himself to say that he was insane.” Mr. Parryt 
junior, speaks nearly to the same effect—that 
“ he did not think him mad; that he was not 
“ acquainted with the manner in which he was 
“ usually affected with military ideas ; and though 
“ it might surprise him, it did not occur to him 
that such behaviour proceeded from madness, 

“ The next day he called again, and said, he was 
“ going to be introduced to the King ; but still he 
“ did not think him mad.” This opinion of the 
witness does not weigh much with the Court, 
knowing, that insane persons are frequently affected 
with such notions of connection with great per¬ 
sonages, when no such connection exists.. 

It is alleged, on tlie part of Mrs. Turner, “ that 
“ she was the cause of this inclination, on his dis- 
covering that she w'as particularly fond of the 
“ military profession, from seeing the looket of a 
“ military officer in her possession j and that he 
“ affected their habits from a wish to recommend 
himself to her.” But this could not have been 

E E 3 1^*^ 
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the cause of* them, since they appeared iti his first 
conversation with Pcfrry, before he had seen her, 
and with his fellow-traveller on the road. Mr. 
Parryi junior, says, that the next day, a young 
woman came to enquire about his character, with 
a card of reference of a description very wild : — 
“ Royal Army of France, Captain Jonathan Turner, 
“ of the Royal Guards.” 

My. Nicholls also gives an account of a visit to 
him, “ that he dined with him, and talked of 
“ orders for military clothing, and took leave very 
“ abruptly; that, two or three days afterwards, he 
“ dined with him again in a cavalry uniform, and 
“ said, that he had orders to provide clothing for 
“ the wliole regiment, and that he wished to be 
“ recommended to an arfny tailor; that he got up 
“ in a hurry, and in a low voice said, that he had 
“ been a lucky fellow, as he liad met with a young 
“ lady of fortune, who had Ihllen in love with him, 
“ and that he was going to he married to her ; 

that he went away abruptly, and he then con- 
“ eluded that he w'as insane.” 

Oakley, the sister of* the woman, says, that 
“ on the Monday he w^as ^■e^y desirous to marry 
her sister; that he went for the licence, and 
“ W'as married; and that, during the ceremony, 
“ thdre was perfect propriety of behaviour; and 
“ that he was perfectly rational, and that it was 
“ his own free act.” The Clergyman and the 
Clerk also depose to the propriety of his behaviour. 
Much stress, however, is not to be laid on that 
circumstance; as persons, in that state, will never¬ 
theless often pursue a favourite purpose, with the 
composure and regularity of apparently sound 
minds. It is in the extravagance of the act itself, 
rather than in the manner of pursuing it, that the 

proof 
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proof of madness is to be discovered. There is Tv^t.kv. 

then a letter exhibited, which was written by him- 

to a friend of his father, which has been called for othTiftiv i«os. 
by the wife, and has been produced; but it breathes 
madness in every line : it describes the lady as the. 
daughter of an officer in the Prince of Hesse Cas¬ 
sells regiment; and says, “ that if his family re- 
nounce her, he had engaged to give him a 
“ commission in a regiment of dragoons; and 
“ that, as soon as he should receive their answer, 

“ he should take a captain’s commission in the 
“ Prince of Conde's body guards,” &c. The same 
disordered idea prevails throughout. 

Other persons are examined on the part of the 
wife, who never saw much of him. There is the 
Hairdresser, who dressed his hair once or twice; 
and the Victualler, who supplied him with dinners ; 
and a person discharged by the wife from debt j and 
others wliose information is much too slight to 
weigh against the rest of the evidence, wliich so 
strongly proves the influence of’disorder on his mind. 

Mr. LeadbeatePy the friend of his father, de¬ 
scribes his conduct when he prevailed on him with 
difficulty to come to his house, till his father could 
arrive to take care of him. When the father 
comes, he is separated, but undoubtedly expresses 
a great affection for his wife. When he goes into 
the country, the same history proceeds. He was 
put under the care of' Mr. Faisccity who proves, that 
he was deranged for three weeks after, and that 
he was so again, the next year, at the same period. 

On this evidence, I am of opinion, that it is 
sufficiently proved that he was deranged at the 
time of the marriage, and that I am bound to 
pronounce the marriage null and void. 

E E 4 
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The Office of the Judge promoted by BISHOP, 
H. M. Procurator General, v. STONE. 


18th May \SOi. 

Pi'oceedings 
under the stat. 
liUlt £liz. c. 1 ‘2. 
agtinst a Clergy¬ 
man, for preach, 
ing doctiines 
contrary to the 
articles of re¬ 
ligion.— Depri¬ 
vation. 


'J'HIS was a case of criminal proceeding against 
the Reverend Francis Stone under the' statute 
13th Elizabethy c. 12., and for maintaining and 
affirming doctrines contrary to the articles of re¬ 
ligion, as by law established. * 

The case was argued by the King’s Advocate, 
Dr. Laurence and Dr. Swabey^ in support of the 
proceedings, and by Mr. Stoncy who appeared in 
person to conduct his own defence. 

Judgment. 


* The citation was in the following words:— Beilbi/, by 
Divine Permission, Bishop of London, To all and singular 
Clerks and literate Persons whomsoever and wheresoever in and 
throughout our whole Diocese of London, Greeting; We do 
hereby authorize, empower, and strictly enjoin and command yovi, 
jointly and severally, peremptorily to cite, or cause to be cited, 
the Reverend Francis Stone, Clerk, Rector of the Rectory and 
Parish Church of Norton, otherwise Cold Norton, in the county of 
Essex and Diocese of London, personally to appear before the 
Right Honourable Sir William Scott, Knight, Doctor of Laws, 
our Vicar General and Official Principal of our Consistorial and 
Episcopal Court of London, lawfully constituted his Surrogate, 
or other competent Judge in this behalf, in the Common Hall in 
Doctors' Commons, situate in the parish of St. Benedict, near Paul's 
Wharf, London, and place of Judicature there, on the third day 
after he shall have been served herewith, if it be a Court-day, 
otherwise on the Court-day then next following, at the usual and 
accustomed hours for hearing of causes and doing justice, then 
and there to answer to certain positions or articles to be objected 
against him for the health of his soul, and the lawful correction 

and 
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Judgment. 

Sir William Scott .—^This is a prosecution against 
the Reverend Francis Stone, Rector of Cold Norton, 
originating in a citation in the name of the 
Bishop of London, though the Bishop might he 
personally ignorant of the existence of such suit. 
It is the constant style of the Court, and it is not in 
the power of the Bishoj), by any intervention on his 
part, to refuse the process of the Court to any one, 
who is desirous to avail himself of it, in a proper 
case. The suit is promoted by the Procurator 
General of his Majesty; and, certainly, be is not 
an unfit person to superintend the management of a 
suit, which has for its object the maintenance of the 
established religion of the state. It is not peculiar 
to this Court, but is common to other Courts, and 
familiar to every day^s experience, that suits for 
public interests, are in tlie name and under the 
directions of the law officers of the Crown. Mr. 
AStone appeared under protest, and the grounds of 
that protest, as set forth in objection to the citation, 

and reformation of his manners and excesses, and more especially 
for advisedly maintaining or affirming doctrine directly contrary 
or repugnant to the Articles of Religion, as by law cstablishet^ 
or some or one of them, and against the act or statute made in 
the rarliament holden at Westminster, in the 13th year of the 
reign of her late Majesty Elizabeth, Queen of England, and so 
forth, entitled “ An Act for the Ministers of the Church to be of 
“ sound Religion,” aiid further to do and receive as tinto law 
and justice shall appertain, under pain of the law and contempt 
thereof, at the voluntary promotion of Charles Bishop Esquire, 
His Majesty’s Procurator General. — And what you shall do, or 
cause to be done in the premises, you shall duly certify our 
Vicar General and Official Principal aforesaid, his Surrogate, or 
other competent Judge in this behalf, tt^ether with these pre¬ 
sents. 


U. M. Procu¬ 
rator Gene¬ 
ral V. Stone. 


lath Me^inoi, 


have 
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have been argued by his counsel *, whose fidelity 
and ability he has himself fully acknowledged. 
That protest was overruled t; and it was open to 
the party to have appealed against that decision, 
or to have prayed a prohibition ; but he has done 
neither. He has confined himself, in his defence, 
to a loose verbal protestation, of which it is 
impossible that any notice can be taken. The 
Court, therelbre, is under the necessity of ad¬ 
ministering the law, according to the nature and 
extent of its jurisdiction, on the otiencc alleged and 
proved. TJiis ofience is laid under the statute 
Idth Elizabeth, “ for advisedly maintaining or 
“ affirming doctrines directly contrary or rcpiig- 
“ nant to the articles of religion.” These articles 
are not the works of a dark age (as it has been re¬ 
presented) ; they are the production of men eminent 


* Drs. Arnold and Adams were employed in that part of llic 
proceeding. Mr. Stone afterwards conducted his own defence in 
a written vindication of the opinions with which he was charged. 
— The substance of his defence was “ that he had done no more 
“ than fiilHlled his engagements with his ordaining Bishop; that 
“ he had conformed to the church of England, as by law 
“ established, and that he had not offended against the statute ; 
and that the prosecution wa.s unjust and oppressive.” 

T The Protest objected “ that the citation was irregular and 
“ insufficient in calling on Mr. Stone to appear before the Judge, 
“ instead of the Bishop in person; and secondly, that the nature 
“ of the cause, and the quality of the Promoter were not suf- 
“ ficiently explained." The Court over-ruled these objections, 
holding, “ that the Citation was in the usual form; that It might 
“ have issued independently of the statute; and that the words 
of the statute “ before the Bishop of the Diocese or the 
“ Ordinary ” were to be interpreted according to the usual style 
“ and form of judicial proceeding in this Court— and on the 
second point — “ that there was no want of due specification.” 

for 
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ibr their erudition, and attachment, to the purity h. m. Procb- 
of true religion, They were framed by the chief RAi. V , Stone. 
luminaries of the reformed church, with great care, ~ 

. . _ ® - , jathMcyisos. 

in convocation, as containing fundamental truths 
deducible, in their judgment, from Scripture; and 
the legislature has adopted and established them, as 
the doctrines of our Church, down to the present 
time. 

The purpose for which these articles were de¬ 
signed, is stated to be the avoiding the diversities 
“ of opinions, and the establishing of consent 
“ touching true religion It is quite repugnant, 
therefore, to this intention, and to all rational 
interpretation to contend, as we have heard this 
day, that the construction of the articles should 
be left to the private persuasion of individuals, 
and that every one should be at liberty to 
preach doctrines contrary to those, which the 
wisdom of the State, aided and instructed by the 
wisdom of the Church, had adopted. It is the 
idlest of all conceits, that this is an obsolete act; 
it is in daily use, >viridi ohseuxaniid,'* and as much 
in force as any in the whole statute book, and 
repeatedly recommended to our attention, by the in¬ 
junctions of almost every Sovereign who has held tlm 
sceptre of these Realms. It is no business of mine, 
in this place, to vindicate the policy of any legisla¬ 
tive act, but to enforce the observance of it. I 
cannot omit, however, to observe, that it is essential 
to the nature of every establishment, and necessary 
for the preservation of the interests of the Laity, as 
well as of the Clergy, that the preaching diversity of 
opinions shall not be fed out of the appointments 
of the Established Church; since the Church itself 
would otherwise be overwhelmed with the variety 

of 
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of opinion, which must, in the great mass of human 
character, arise out of the infirmity of our common 
nature. For this purpose, it has been deemed ex¬ 
pedient to the best interests of Christianity, that 
that there should be an appointed liturgy, to which 
the offices of public worship should conform; and 
as to preaching, that it should be according to those 
doctrines which the State has adopted, as the 
rational expositions of the Christian faith. It is of 
the utmost importance that this system should be 
maintained. For wliat would be tlie state and con¬ 


dition ofpnblic worship, if every man was at liberty 
to preach, from the pulpit of the Church, whatever 
doctrines he may think proper to hold? Miserable 
would be the condition of the Laity if any such 
pretension could be maintained by the Clergy. 

It is said, that Scripture alone is sufficient. But 
though the Clergy of the Church of Jingland have 
been always eminently distinguished for their Icarn- 
ingand piety, there may yet be, in such a number 
of persons, weak and imprudent and fanciful in¬ 
dividuals. And what would be the condition of 


the Church, if such person might preach whatever 
doctrine he thinks proper to maintain ? As the 
law now is, every one goes to his parochial Church, 
with a certainty of not feeling any of his solemn 
opinions offended. If any person dissents, a remedy 
is provided by the mild and wise spirit of toler¬ 
ation, which has prevailed in modern times, and 
which allows that he should join himself to persons 
of persuasions similar to his own. But that any 
Clergyman should assume the liberty of inculcat¬ 
ing his own private opinions, in direct opposition 
to the doctrines of the Established Church, in a 
place set apart for its own public worship, is not 


more ‘ 
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more contrary to the nature of a National Church h.m. procu.. 
than to all honest and rational conduct. Nor is RALriJoNK" 

this restraint inconsistent with Christian liberty; for -- 

to what purpose is it directed, but to ensure, in the 
Established Church, that uniformity which tends 
to edification ; leaving individuals to go elsewhere 
according to the private persuasions they may enter¬ 
tain. It is, therefore, a restraint essential to the 
security of the Church, and it v/ould be a gross 
contradiction to its fundamental purpose to say, 
that it is liable to the reproach of persecution, if it 
docs not pay its ministers for maintaining doctrines 
contrary to its own. I think myself bound at the 
same time to declare, that it is not the duty nor 
inclination of this Court to be minute and ridd in 
applying proceedings of this nature, and that If any 
• article is really a subject of dubious interpretation, 
it would be highly improper, tiiat this Court 
should fix on one meaning, and prosecute all those 
who hold a contrary opinion regarding its iriterpre- 
Ution. It is a very different thing, where the au¬ 
thority of the articles is totally eluded; and the 
party deliberately declares the intention of teach¬ 
ing doctrines contrary to them. With these ob¬ 
servations on the law, I have only to enquire 
whether the doctrine, which this gentleman has 
preached, is contrary to the articles ? That will be 
a very short discussion on the evidence which has 
been laid before the Court. 

The first article states the doctrine of the Trinity; 
the second, the divinity of our Saviour, and the 
atonement by his death and sacrifice, ft is al¬ 
leged, that Mr. Slo?ie has, in a sermon, publicly 
impugned these doctrines, and that he has since 
committed these sentiments to the press. It is not 

necessary. 
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necessary, that I should state the particular terms 
in which these fundamental tenets have been im¬ 
pugned : The Court has heard those observations 
repeated more frequently than It wished, and more 
than could be agreeable. It hopes, to many of the 
auditors. Mr. Stone himself has admitted, and is 
ready to admit, more so perhaps than those wild 
had the management of his defence, would have 
advised, the total opposition of his doctrines to the 
articles in question. I have listened, with patient 
attention, to what he has offered this day, but I find 
it little more than a repetition of his sermon. It 
is not necessary for me to go through the rest of 
the evidence, or to state the facts in detail. The 
preaching and the publishing are both abundantly 
proved. 

Then what is the duty of the Court? It cannot refuse 
its authority to carry into effect the statutes of the 
land. It might proceed immediately, as suggested 
by the King’s Advocate, after the persisting in 
those doctrines, which we have heard this day, to 
pronounce the sentence of the law. But the 
Court is disposed to act with the greatest indul¬ 
gence to the party, and will now content itself with 
admonishing him, though not encouraged to expect 
any effect from this admonition, to appear the next 
Court day to revoke his errors, with an intimation 
that if he does not obey this admonition, the 
Court will feel itself under the necessity of pro¬ 
ceeding to inflict the particular penalty, which the 
statute directs. 
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On the next Court day, Mr. Stone tendered a h. m. proch- 
paper *, which he described, on being interrogated 

as to its contents by the Court, as a revocation of- 

his errors; but the Judge declared, after some ob- 
servations by Mr. Stone^ that He could not so con¬ 
sider it, and proceeded to the following eftect: — 

The only question which I have now to deter¬ 
mine is, Whether Mr. Stone has, by his declarations 
this day, either verbally or in writing, satisfied the 
assignation made upon him — to revoke his error ? 

It is not ill my power to accept the written paper 
as a revocation; it is not really so intended; it 
w^ould be a want of good faith to the public, and of 
private integrity, if I were to declare that paper to 
be a revocation, which is directly the reverse. 

There is no difficulty in framing what the statute 
requires, as it is plainly an assurance, that the party, 
who has offended against the statute, revokes his 
error. Of what has fallen from Mr. StoTie verbally, 
it is not necessary for me to take any notice. He 
has been heard by all around; and I might leave 
it to the judgment of' those persons, whethei', what 
he has now declared, is not of the same tenor with 
what he said on the last Court day ? In my judg¬ 
ment it is clearly so. I am very certain, that the 
indulgence of another week would be productive 
of no alteration in his sentiments. It is only a 


* I, Francis Stone, Rector of Cold Nuj'ton, in the county ol 
Essex, do declare, that I was not aware that, by preaching m\ 
Sermon before the Archdeacon, I was offending against an act ol 
Parliament })assed in the reign of Queen Elizabeth: and fiirther. 
1 was persuaded that my solemn engagements with the Bishop, 
at, my Ordinatiou as Priest, authorized me to preach as I did. 
But as the act of Parliament affirms, that I should preach only 
what is consistent with the 39 articles, I do promise not to offend 
again in like manner. Signed, Francis Stone. 

total 
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H.M. Procu¬ 
rator Gene¬ 
ral V . Stone. 


90 th JVfayisos. 


total abandonment of his errors that can satisfy the 
law. He declares, that he was not sensible, that, 
by preaching his sermon before the Archdeacon, 
he was offending against the statute of Elizabeth, 
With all respect to the personal veracity of Mr. 
Slone, I find great difficulty in reconciling my 
mind to the truth of that statement. It does ap¬ 
pear to me very extraordinary, that a gentleman, 
liberally educated, who has been forty years in 
holy orders, should be so ignorant of the funda¬ 
mental law of the Churcli of England, as not to 
know tlie provisions of that statute. But igiio- 
ranee of the law is no defence whatever. It is 
not that wliich can be pleaded by an individual, 
ill defence of any violation of the laws of tlie land. 
The second clause of this paper is, that he was 
well persuaded, that the ordaining Bishop autho¬ 
rized him to preach as he did. It appears to me, 
that this is an affirmance of his doctrines. When 
he says, that his solemn engagements authorize 
him to jireach those doctrines, that is so far ffom 
a retractation, that it is tantamount to a declaration, 
that the doctrines, for which he is proceeded against, 
are agreeable to his notions of Christian faith. 

The concluding part is, ‘‘ I do promise and en¬ 
gage not to offend again in like manner.’* Who 
can say otherwise, than that this is a mere promise 

future silence, but no revocation of past error ? 
It is no revocation ; and that is the demand of the 
statute. It might be satisfied, if mere future silence 
was all that is required; but it is no revocation of 
the past. 

I am, thei'efore, under the painful necessity of 
considering Mr. Stone as having declined to revoke 
his error, and to comply with the requisition of the 

statute; 
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^atute; and I muk direct the Registrar to record h. m. Procp- 
that the party has not revoked his error. It is „ALt>.sxoNE. 
•only necessary to observe further, that, by the May isos* 
Canons of the Church *, it is prescribed, that when 
sentence of deprivation is to be passed, which I 
must declare to have been incurred by this offence, 
it must be pronounced by the Bishop, t 

The 


* Can. 122. 

t In 1714 there was a suit of a similar kind before the 
Delegates, promoted by Dr. Pelling against Whiston for Heresy, 
in publishing doctrines contrary to the Articles of Religion. The 
statute of Elizabeth was not mentioned. In that case, after the 
Convocation had passed a censure upon the book, Dr. Pelling 
applied to Dr. Harward, the Commissary of the Dean and Chapter 
of St. Paul's, to be permitted to promote articles against Whision 
in that Court. Dr. Harward thought, on consideration of the 
crime, and its legal punishment, — degradation from the mini¬ 
sterial functions, that as he had not his commission from any 
Bishop, it was not in his power to degrade a Clergyman ; and 
therefore that he had not authority to judge of Heresy, whereto 
that degradation belonged. He therefore refused the cause, and 
intimated, that he thought it belonged to the Court of Arche.s. 1'he 
Dean of the Arches, Dr. Bettcsworth, on application being made to 
that Court, gave it as his opinion ahtl determination, that the 
matter not coming before him by appeal, as causes ought to do in 
his Court, and the cause having been already under the cogni¬ 
zance of Convocation, and belonging properly to the Bishop of 
London, he could not receive it in the first instance. Application 
was then made, in the way of Appeal from the refusal of the 
Dean of the Arches, to the Chancellor, for a Commission of Dele¬ 
gates : And a special commission was granted, consisting of “ the 
“ Bishops of Winchester, Bath and Wells, Chester, Hereford, and .. 
“ Bangor; Lord Chief Justice Trevor, Sir Robert Tracy, Knight, 

« one of the Judges in the Court of King’s Bench; Sir Robert 
“ Price, a Baron of the Exchequer, with Drs. Wood, Pinfold, 

'* Pask, Phipps, and Strahan." The Court of Delegates held, 
that the Dean of the Arches had done wrong in rejecting the 
Petition, and that the cause did lie before him, and that he ought 
Vo hat'e entertained it. They further retained the cause, and 

V1,- tbereod 
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H. M. Prooo- The Bishop of London was then introduced, at- 
rJIvIs?one. tended by the Dean of St. Paw/'s, and two of the 

——- Prebendaries; when, having taken the Judge’s 

..oth Jifayi808. informed by the Judge of the nature 

of the offence, and the proceedings instituteil 
against Mr. Stone. The Bishop then stated, that 
he had read the depositions, and was clearly satis¬ 
fied that the offence was proved ; and proceeded to 
read and sign the sentence of deprivation, which 
the Judge directed the Registrar to record. 

Affirmed, upon Appeal, 2^^ Ajrril \%09. 


COPE V. BURT, FALSELY CALLING HERSELF 

COPE. 

ardijHiu IS09. TfHlS was a case of nullity of marriage, brought 
Suit of nullity of by John Cope of the I'empk^ Esq. against 
IwraciJ by^fen- Savak Burt, spinster, falsely calUrig herself Cope, 
s.on of the false of the parisli of Saint George. Hanover Square, by 

description of ^ i /• i , ■ • i- i . , 

names, not Tcason oi tlic false dcscriptioii ot her name in the 
sustained. hcencc, uiidcr which the marriage was celebrated. 

The libel “ pleaded the real name of the wife to 
“ have been Sarah Burt^ spinster; and that she 
“ was described in the licence under the assumed 
name of Elizabeth Melville^ widow; that both 
** parties were of age; but that the licence was 
“ obtained by the husband, who had been imposed 
“ upon with regard to the name and description of 


thereon issued a Citation to ffhiston to appear before them, &c. 
on a certain day, — when articles were exhibited against him, at 
the Office of the Delegates, nominatim. The cause proceeded, 
and there appears to have been a fuU argument on the merits 
of the case : but the suit was afterwards dropt. Vid. Whistons 
case, published by himself, p. 147. 

“ the 
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the wife * ; and that tlie marriage had in false Copf. w. Bu^rt. 

names was iiuU and void.” 

The admission of the libel was opposed by Dr. 

Jenner and Dr. Edwards, who submitted, that the 
identity of the person was in no manner questioned; 
and as both parties were majors, no right had been 
impugned: that this point had been decided in the 
case of Cockburn v. Garnault, before the Commis¬ 
sary o{' Surry, on the 4th oi' May 1792, and after¬ 
wards in the Court of Arches, on the 4th December 
1793. 

Court. — I wish to hear how this case is distin¬ 
guished ; for, when I read the libel, it appeared to 
me that this was a decided point; and I was rather 
surprised to see it raised again. 


* The Libel pleaded, that., in 1781, Sarah Burt her 

father’s house, and went to reside with her sister Mary Mony^ 
•penny in different parts of London, and “ that upon her going to 
“ reside with her said sister, she the said Sarah Burt, falsely 
“ calling herself Cojte, did as.sunie, without any legal authority 
“ whatever, the surname of Mdrille, and dropped her true name 
■“ of Burt, and during tlie time she so resided with her said 
“ sister, used and passed by the surname of Melville, but con- 
“ tin\ied to use and pass by her true Christian name of Sarah, 
until about the year 1787, when she dropped her said Christian 
“ name of Sarah, ami from that time, used and passed by the 
“ assumed names of 'Elizabeth Melville until her pretended 
“ marriage with John Cope, kc." In the fifth article it was 
pleaded, “that in the jear 17iH, the said John Cope, Ei,i\u\re^ 
was introduced to her the said Sarah Burt, now falsely calling 
“ herself Cope, under the assumed names and character of 
« Elizabeth Melville, widow, and as such, paid his addresses in 
“ courtship to her in the way of marriage, and that the said Sarah 
“ Burt, falsely calling herself Cope, fraudulently concealing from 
“ the said John Cope her real names and character, and repre- 
“ senting herself to be Elizabeth Melville, a widow, did receive 
“ his addresses and courtship, and consent to be married to him, 
“ and that accordingly, &.c. Ikc.” 

r F “2 111 
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copEr.BtfRT. fn support of the libel, Dr. Arnold, and Dr. 

7~t Swabey contended, that the case cited, was one tif 

‘J 7 th June I809. ^ j- j 

peculiar circumstances, and had been directed to 
be so recorded; that the father was present at the 
marriage, and, on that account, the Court dismissed 
the suit. The general features of that case were, 
that the man, whose true name was Gerald Gar- 
multi a widower, had obtained a licence under the 
assumed name of George Garnet bachelor; and 
a suit of nullity was instituted by the father of the 
wife, who was a minor, and afterwards carried on 
by the woman, on her coming of age. The dif¬ 
ference of t!ie name was supposed to be not 
satisfactorily proved ; and the Court, observing on 
the special circumstance, that the father was pre¬ 
sent at the marriage, dismissed the cause on that 
ground. That the impression which that case had 
lef t was, that the general point had not been de¬ 
cided ; that, on the principle of the marriage 
act, to which marriages under licence must con¬ 
form, the true description of persons was necessary, 
^n banns it is specifically required, and the licence, 
being a dispensation of‘ the ordinary law, was to 
be considered a personal grant to the parties, 
founded on a faithful description oflheir state and 
condition j and it expressly contained a clause, 
that if fraud was suggested, or truth suppressed, 
the instrument shall be null and void. 

In reply, it was said, that the true name was 
required in banns, because the father's rights were 
precluded by the fact of marriage in that form ; and 
it was, therefore, necessary that sufficient notice 
should be afforded to him, by a true and accurate 
proclamation of banns. But in marriages by licence, 
the father, not consenting, might annul the mar¬ 


riage. 
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Plage, and, therefore, there was not the same reason 
for holding the licence vitiated, by an inaccurate 
description of the parties; that it was a general 
rule of the law of contract, “ quod nihil fkcit 
“ error in nomine cum de corpore constat *,** and f 
“ qui cum alio contrahit, vel esty vel debet esse, 
“ non ignarus conditionis cjus.** In the canons 
respecting licences, 101, 102, 103, there was no 
restriction as to names; that, in this case, where 
there was not any imposition in the person, there 
was no solid objection to the validity of the mar¬ 
riage. 

Judgment. 

Sir William Scott .—This is a libel offered in 
proceedings, instituted for the purpose of invali¬ 
dating a marriage, which has been celebrated be¬ 
tween John Cope and Sarah Burl, calling herself 
Elizabeth Melville. The cause of nullity sug¬ 
gested, is, that the marriage was had under the 
wrong name of Melville for Burt, according to the 
description given of her in tlie licence, which was 
obtained by the husband, on his oath, swearing 
that all the requisites of law had been duly ob¬ 
served. I must confess, that I had considered 
this point to be so much res adjudicata, under the 
authority of the case which has been cited, that it 
was not without surprise that I received this libel, 
I was counsel in that case, and remember to 

* Dig. 18.1. 9. See also ib. ^11. 14. as to Error, in materia, 
in sexu; in qualitate. — The presumption of law on the subject of 
niarriage is thus expressed, as to accidental quality, in the Jewish 
law: “ Ut enini putatur neminem ^cyatho potare, quin euui probe 
“ perlustravit; sic et hominem istum existimandum est vitkim 
“ novisse, et uxorem voluisse tamen.” Mamonidcs, c. 25. sec. 6. 

t Dig. 50. 17. 19. 


4S7 

Cope v. Burt. 


27th June isou. 


F F 3 


have 
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Cope v, Burt. 


27th Julie ie 09 i 


have urged the very argument which has been re¬ 
peated on this day ; and I conceive, that the judg¬ 
ment then given went to the whole extent of the 
present question, and would be binding on the 
Court, even if It entertained any private doubts 
on the subject. 

In that case, two questions were raised, on 
which it was attempted to set aside the marriage, 
the want of consent of’ tlie father, and the false 
description of the licence. The 'particularity, in 
that case, of which so much has been said, was 
founded on the jiresence of the father, which might 
well cure any defect from want of his consent, 
if no dissent was at that time signifieil; though if 
the other point was material, and the validity of the 
marriage depended on the description of the persons 
in the licence, any defect of that kind would not be 
cured by tlic mere attendance of the father. That 
case, therefore, is a clear decision upon this very 
point, which it is not in the power of this Court to 
disturb, if It was so inclined. The Judge took 
the distinction between banns and licence, which 
has been noticed in the argument,—that, in pub¬ 
lication by banns, it is essentially necessary that 
the publication should be in the true name, as it 
would otherwise be defective in substance, and no 
one would be put on their guard by such publica¬ 
tion ; whilst a licence is not of the same notoriety, 
but is granted by the Ordinary, on the evidence 
which he is content to receive,—the oath of the 
party, as required by the canons of the Church. 

If there is no deception as to the identity, it 
may be asked, what is the fraud that is imputed 
in this case ? There was no imposition on the 
Ordinary, or on the Minister, or on either of the 

parties, 
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parties, as the name had actually been used for a 
considerable time. There is no averment that a 27t;li June 1809. 
licence, obtained in one name, was transferred to 
another person. If that case should occur, and it 
should appear that a licence, procured for one per¬ 
son, was transferred to another, it might be a fraud 
which the Court would be bound to notice. But 
there is no such ingredient here. 

I am of opinion, that this case is governed by 
that which has been referred to, and that I am 
bound to hold, that the mere circumstance, that 
the licence has been obtained in the name of the 
person, whieh she has actually borne, though not 
the true name, will not authorize the Ecclesiastical 
Court to pronounce such marriage null and void. 

Affirmed on Appeal. Arches, 5i\\ Fehruarij 1810. De- 
h'gates, 8 th Ma^ 1811.* 


CHAMBERS t;. CHAMBERS. 


JHIS was a suit of divorce, instituted by .loth ./rtu. isio. 

George Chambers Esq. against tlie Honourable Divorce by rca- 
Jane Chambers, his wife, by reason of adultery. Recriminstion of 

cruelty, as al- 

Judgment. 

Sir William Scott. — The citation in this cause sustained, 
issued in Michaelmas Term 1804, against the Ho- 
nom'able Jane Chambers for adultery; to which no 
appearance was given till Hilary Term 1805, after 
excommunication. A marriage had taken place 
in 1784, at Gretna Green; and the consent of 
parents being afterwards obtained, the parties were 
married again in Yorkshire for confirmation of the 


* 1st Phillimore'^ Rep. p. 224. 
FF 4 


former 
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Chambers v. 
Chambers. 


^J6th Jan, is 10. 


former marriage: they cohabited till 1799; but 
not without occasional disagreements and separa¬ 
tions. In 179 s, the wife absented herself from 
her husband, and took refuge with her brother* 
Lord liodneij: articles of permanent separation 
were entered into, which have not been exhibited; 
but described to the Court as providing, that, “ on 
“ the first instance of ill treatment after her return, 
“ of which she was to be the sole judge, she should 
“ be at liberty to separate; taking with her their 
“ two children, without forfeiting an annuity, which 
“ had been left her by Sir Jl illiam ChamberSy the 
“ father of her husband, on condition that she 
“ should be constantly living with him.” 

In 1799 fresh feuds arose: she went away, as 
it is said, irrevocably; but consented to return to 
his house for the purpose of taking care of the 
children, during his absence on military service; 
and, as she says, with a condition that she should 
have previous notice of his return. This, how¬ 
ever, is denied in his answers on oath. The hus¬ 
band returned without notice ; and the libel pleads 
that she eloped; but whether that is a term pro¬ 
perly used, may depend on t])e agreement under 
which she claims a right to retire. Till that time, or 
shortly before, the character of Mrs. was 

unimpeached; but the libel charges a departure 
from that character as having commenced with Mr. 
Caulfieldy at Hartford, near Huntmgdon, during 
the husband’s absence, and afterwards at other 
places till 1809, when an action was brought 
against Mr. Caulfieldy on which a verdict was ob¬ 
tained of damages to the amount of ^2,000. A 
coimterplea has been given, in this suit, on the part 
(^f Mrs. ChamberSy nearly a year after the libel, 

averring. 
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averring many things, some insignificant, some 
important; and reciting the article of the libel, 
charging elopement, it explains and justifies that 
fact under the articles of separation. 

This plea describes the situation of Mr. Chambers 
to be one of much pecuniary embarrassment. In it 
she charges the husband with the profligate design of 
getting rid of her, by a charge of adultery, ~ with 
a constant and causeless jealousy of her con¬ 
duct with persons, whom he himself had intro¬ 
duced ; and concludes with charges of adultery 
against him with several persons, and particularly 
in one instance, that must be regretted, that it 
should be dragged into this suit. It states also, 
that he had made a proposition to her for a separa¬ 
tion, to be coJlusively obtained. This is denied, in 
a further allegation on the part of Mr. Chambers ; 
and it is there alleged, that she wrote a letter to 
him proposing, that he should give up the demand 
of damages against Mr. Caulfield^ and she would 
abandon all opposition to bis suit. There iiave 
also been three exceptive allegations. — Mr. Cham- 
hers* libel ends with the usual prayer for divorce. 
The allegation of Mrs. Chambers contains no 
prayer: but, at the hearing of the cause, a prayer; 
is made for separation on her part, and on supposi¬ 
tion, as I must presume, that her innocence, and hh 
guilt, should be established. On that prayer, and 
indeed on every other view of the cause, the first 
point, which the Court has to establish, is the 
innocence of her conduct. 

Nine witnesses have been examined^ who, if they 
are believed, amply prove the charge of adultery 
against her. It is proved, by three or four wit•^ 
nesses, that Mrs. Chambers came to Hartford soon, 
after her husband had XeSiE^igland for the Holder; 

and. 
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Chambcrs w. dD(} th&t JVfr* Caulfield visited hei therey 3 .nd. dined 
Cbambeks. j supped there almost every day; and their account 

jflth Jan. 1810 . fully proves to what a degree of intimacy, their ac¬ 
quaintance had ripened at that time. — They were 
seen walking in retired places.— He came familiarly 
to her dressing-room, before she had finished dress¬ 
ing, under pretence of washing his hands, when 
she sent the witness away.—She was not attended 
at night by her maid-servant as usual.—The door 
was locked in the morning.—-His boots were ob¬ 
served to be clean in dirty weather, when he came 
to breakfast; It was believed, that he had then been 
secreted in the house ; and, on one occasion, he 
was seen getting over the paling of the garden, 
when he must have come from tlic house. 

One of the servants says, “ he saw conduct whicli 
he should have thought very improper in his own 
“ wife.’* It* the witnesses are not discredited, how 
is this answered ? By mere negative evidence ot 
other persons, who say they were present, and saw 
notiiing improper. But of these, one is the maid¬ 
servant, usually employed in the kitchen, who 
cannot be supposed to have had many opportn- 
nities of making observations. Two others arc 
the sisters of the defendant in this cause, whose 
evidence the Court would be unwilling to exa¬ 
mine minutely, as they may be presumed to be 
biassed by their affection to her, and by an 
excusable tenderness for their own characters. 
When, however, these witnesses say, “ that they 
« were ahs^ays with her, and never left her for fvc 
minutes f which are the words of the plea, they 
must be understood with some latitude. If 
such watching did really exist, it could be 
only in consequence of some previous suspicion; 
but, in truth, it did not exist. They do not 

4 say 
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say that they slept with her, which would allow Chambers o, 

an interval of eight hours at least, and at a time 

that might be most material.—There is also 26th jom. islo. 

evidence from other persons that she was seen 

walking with him to Huntingdon^ and without 

them. The sisters must be understood, therefore, 

as only expressing, that tliey were much with her, 

but, in such a way, as might allow opportunities for 

every thing, which is stated to have passed by other 

witnesses. As to the object of his visits, it 

could not be equivocal, or supposed to be directed 

towards one of them, as an honourable purpose of 

that kind would be soon declared, or he would be 

speedily dismissed. 

The subsequent history is carried on in various 
places, to which she removed, and with no great 
accuracy, cither in the plea or in the proof, as to 
dates. When she quitted the house of her bus- 
band, she is described to have gone off in great 
exasperation 5 and, as I think, it appears, from 
some dispute on account of Caulfield. One witness 
says, “ that the husband was particular in his in- 
“ quiries respecting her conduct, when he came 
“home;” and though this was a stormy period 
between the parties, as no other cause of jealousy 
appears, I think she must have been aware that 
Caulfield was the object of his jealousy, as she 
could not but know the sentiments of her husband 
respecting him. She knew that he was subject to 
fits of jealousy, and that it was excited by her 
intimacy with this individual. What would have 
been the conduct of a virtuous woman under 
such circumstances ? The dictates of common 
discretion would have led her to avoid all 
private communication with him. On the con* 

trary. 
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Chamber* e. tfary, he is Continually with her, even up to the 
Chambers, VCrdict in 1809- 

36 th Jan. isio. It is said that there was the same intimacy with 
other persons, who were the friends of her family. 
But in what sense can Captain Caulfield be con¬ 
sidered in any such character ? He was a young 
officer, casually introduced to her acquaintance by 
her medical attendant in the country, totally un¬ 
known to her brother, and only known to her hus¬ 
band as an object of disgust, and a cause of un¬ 
easiness. In what sense was such a person the 
of her family ? In her own allegation it is 
stated, “ that on one occasion Caulfield was sitting- 
“ with her and her sister at twelve o'clock at 
“ night.” The husband called, and she desired 
Caulfield would go into another room whilst he 
was there. Why should this have been done, if it 
w^as a matter of indifference to the husband ? It is 
admitted, that he continued there after the husband 
w'as gone, and after the sister had left the house. 
The sister says, that he staid till she had finished 
a letter, which he was to send by the coach. It is 
proved, that the letter was not so sent; and I can¬ 
not but tliink, that the sister might have staid 
that short time. Indeed, there could not be a 
more flimsy pretence for detaining him; and the 
servant maid says, he staid all night. Then it 
is said, that this might be mere imprudence, and 
nothing more; — and that the Court docs not judge 
on such grounds, but on clear proof of guilt. 

There may be, I must observe, imprudence of 
different kinds and degrees, and there are de¬ 
grees of imprudence, from which a Court of Jus¬ 
tice will infer guilt. Here are visits, which are 
liescribed by her confidential servant, Sarah CaU 

derwood, 
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derwoodf as made in such a manner, that did not 
deceive her. At Farnham^ near Bury, the same 
witness says, “ that he had a bed in the 
“house constantly for three quarters of a year.*’ 
Another witness says, “ he lived there.” For a 
long time, wherever she is, he is there also; and 
there is one consideration, which extends over the 
whole history, which is, that here is a young 
woman separated from her husband, and a young 
officer constantly together. They are living in the 
same house, though under the bare appearance of 
separate beds. What is this state of cohabitation ? 
I am not afraid to say, that separation might justly 
follow from this alone, and that this might be the 
legal proof from which the Court will presume 
guilt; for Courts of Justice must not be duped. 
They will judge of facts, as other men of discern- 
mentj exercising a sound and sober judgment, on 
circumstances that are duly proved before them. 
That a young woman, estranged from her hus¬ 
band, and a young officer, should be living to¬ 
gether for months, and at different places, though 
under the flimsy disguise of separate beds, and 
that Courts of Justice should not put, upon such 
intimacy, the construction, which every body else, 
would put upon it, would be monstrous. 

What would be the condition of husbands under 
such restraint on legal conclusion ? It however does 
not depend- merely on the reason of the thing. 
It is the doctrine acted upon by the Court of 
Arches, and in the Court of Delegates, in the 
case of Fulton v. Rutton*, in which there were 
separate beds, and scarcely any proof of a fact 
of adultery ; also, in the case of Lord and Lady 
Cadogani, in which there were separate beds, and 

* Arches, 26th Jan, 1796. Delegates, 14th Nov. 1798. 

t Consist. 9th Feb. 1796. Vid: infra, 2 vol. p. 4. Lovcdcn v. 
Loveden, where this case is more particularly noticed. 

in 


Chambers v. 
Chambers. 


a6th Jan. 1810. 
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CHAMBER!,«. iTi Demlss V. Denniss*y in all of which the same 
Chambers, ^as referred to. These are authorities 

•Gth Jail. 1810 . which sufficiently support that position, if it were 
necessary to act upon it. But the evidence goes 
further in this case. 

There is an occasion stated, on which she was 
compelled to take a house in the name of some 
other person, and whose name of all others does 
she adojjt ? — that of Mr. Caulfield. The liistory 
also traces them to a cohabitation at Chertseyy 
which I may almost say is admitted, since it is 
acknowledged by her own witness. The keeper 
of a lock-up-house, in which she was confined, 
says, that she always slept with him there; and 
though some attempt has been made to discredit 
this witness, by proving, that she did not come in 
a chaise, or in the particular manner which he 
describes, the variation weighs but little against 
the general effect of his evidence. — There is also 
the verdict, which, though no legal demonstration 
of guilt against her in this suit, the Court will not 
lightly appreciate, more particularly as it must 
have led her to know, that she had been dis¬ 
honoured by the imputed connection with Caulfield. 

What then was the natural con duct of an innocent 
woman under such circumstances ? To avoid the 
man with whose name she herself was coupled in 
dishonour — to regain her own character ; this 
would have been not only her sense of duty; it 
would have been the natural impulse. — But what 
is her conduct ? The Court might expect, that it 
would be impossible that Caulfield could ever find 
admittance to her again. Yet, in her own allega¬ 
tion, she states, that he did visit her, but only as 
other gentlemen, the friends of her family. I have 
observed on a similar conduct before. It is out 
* Consist. 25th Jan, 1808. 

of 
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of’ all natural credibility, that she could admit, on ClIAMBEnS V. 
such terms merely, a man by whose imprudence 
and treachery she had been involved in so severe abtli Jan. 1810 . 
a calumny. After this admission, it is almost un¬ 
necessary to examine into the credit of those wit¬ 
nesses, who speak to cohabitation there. 

The objection to the witnesses is, “ that they 
“ stole some articles belonging to her, and told 
“ lies respecting these imputed thefts.” This 
Court cannot try such charges. The only notice 
which the Court can take of these objections to 
their credit, is to judge, whether the accounts they 
give, are inconsistent and irreconcileable. — I 
think they are not, and that the character of 
these persons, as witnesses in this cause, is not 
substantially impeached. After the admission of 
his visits by herself, I have no doubt, that the 
cohabitation did take place, which these wit¬ 
nesses describe. It appears further at this period 
that her sisters had ceased to visit her. What 
could have produced that estrangement ? Here 
was a woman of noble family, ill used by her hus¬ 
band, consigned to dishonour by the verdict, and 
in pecuniary distress I What situation could more 
loudly call for the support of her family ? — This 
has been her conduct out of the cause. What 
has it been in it ? She was called upon by eveiy 
motive to \dndicate her honour, wJiicii had been im¬ 
peached. A suit of restitution of conjugal rights 
would have put her innocence in issue; and if that 
was inconsistent with her feelings towards her hus¬ 
band, yet when he brough t the suit, she would at least • 
have been eager to vindicate herself. But no ap¬ 
pearance is given for her but after excommunication. 

In the subsequent pleas, a letter lias been in¬ 
troduced, which, whether written in 1805 or 180f5, 

IS 
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Chambers v. 
Chambers, 


't6th Jan. 18l0. 


is immaterial. She had alleged, that her husband 
had made application to her for a collusive se¬ 
paration, and that she wrote to him in 1805, — to 
which he says, that it was not in 1805, but in 
1806 . He had erroneously considered this letter, 
as connected with one, which was said to have 
come from her; but that is inaccurate, as it 
appears rather to have been an original proposi¬ 
tion, and weighs strongly against her. Blasted aS 
she was by a calumnious verdict, she had now the 
opportunity of appearing in a Court, where she 
might vindicate her character. But what is the 
letter? ‘Hfyou will give up the damages against Caw?- 
“ Jield, I will give Up my defence in the Ecclesias- 
“ tical Court; I have proofs against you which shall 

be brought forward before the Court, and before 
“ the world, unless you comply.** What is this pro¬ 
posal ? but that she will confirm the witnesses of 
whom she complains, and the verdict, which has 
consigned her to disgrace; and for what? to save 
from damages the mart coupled with her in this 
reproach. It is morally impossible that such a 
letter could have proceeded from an innocent 
person. Two’days afterwards she retracts indeed; 
but the offer had been rejected, as it had demanded 
an immediate answer, and none had been sent. 
This was equivalent to a refusal; and her object, 
in the second letter, could only be to take off the 
effect of the first. This letter states, that slie had 
been led to make the offer out of Christian com¬ 
passion for an unfortilhate man, who was re¬ 
duced to the brink of ruin by subornation of per¬ 
jury,— but yet she was willing to confirm this 
verdict. 

She speaks also of his continued friendship for 
her, almost admitting the continued connexion,! 

and 
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and saying, thM no seMsh consideration would weigh 
with hen What! not the vindication of her own 
character, the best and purest of motives. In the 
whole of this transaction, I see nothing but the 
effect of blind passion ; I have, therefore, no doubt 
on the nature of this cause; since these letters are 

V ^ 

admitted to have been written by her, and it is 
impossible, that they should be the letters of an 
innocent woman. 

It is not necessary after this, that 1 should 
minutely examine the character of some of the 
witnesses. Sarah Calderwood admits her own 
infamy, in coming, on her second examination, to 
contradict the first. But I am inclined to believe 
the first from the tenor of it. It is not a lumping 
deposition, but discriminative on particular points; 
and I cannot believe the excuse which she makes 
for it,that she was a young woman reduced to 
“ such penury, as to be obliged to eat the bread of 
“ perjury, by swearing against her mistressand 
I advert to tliis evidence chiefly to make an ob¬ 
servation, which I wish to be remembered; that 
those who conduct suits here, are answerable not 
only for their own delicacy, but, in some degree, for 
that of those whom they employ. There is another 
witness, Liddelly to whom the objection is more 
slight, as she says only, that her former opinion 
had given way to later experience. 

On the whole of the evidence, I am compelled 
to say, that the charge of adultery of the wife is fully 
proved, and that the contrary evidence is meagre in 
the extreme, except that of the two sisters, to 
whom many considerations of tenderness are due : 
And that the conduct of the wife, both in and out 
of the cause, can only admit of one unfavourable 

G o con- 
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conclusion of guilt. It is impossible, therefore, 
to comply with her prayer, because, hf r guilt being 
■ proved, she cannot obtain any thing more against 
her husband than a dismissal from his suit. 

The question, then, which is next to be con¬ 
sidered is, whether there is any thing proved by 
her which wdll bar him from obtaining his prayer. 
Different grounds are alleged ; first, the profligate 
declarations that he wished to get rid of his wife 
by her adultery; that he had introduced young 
men to her, and knew of an improper intercourse 
between them, whicli he permitted to go on. But 
the only witnesses to this charge are the two sisters, 
and the expressions are those of violence and 
passion, and referable to jealousy. There is no 
proof of any overt act of such conduct, to induce 
me to believe that it was ever attempted. Almost 
the only evidence of toleration on his part, is in the 
lateness of the suit, which, he says, arose from 
pecuniary distress; and the only question could be, 
in which of the cases this toleration was shewn. 
Supposing some delay interposed, still, after seeing 
the evidence which has been introduced into this 
cause, the Court cannot but think, that some parts 
of it, which are denied, might yet furnish grounds 
of prudent deliberation. 

The next charge is that of collusion: On this one 
witness says only that a lady, whom she does not 
know, came with such a proposal from Mr. Chambers. 
But it does not appear, that she was authorized by 
him, nor that she did so in the witness's presence. 
It would be necessaiy that • this person herself 
should be produced. There is then mention of an 
offer by his brother j but there is no pffoof that he 
was authprijEed by him; — ii is scarcely natural 

8 that 
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that it should be soi If made in consequence of 

the one made by her, it was an.insulting proposal; __1 

but yet with this diflerence, tliat hers must be con- Jo/i. lei©. 
sidered as an offer to withdraw a defence, which she 
naaintained to be true, his only to takeoff the ef!bct 
of what he declares to be false, and in which the 
Court agrees. It docs not appear to have been 
acted upoHi I do not say, that this indiscretion 
may not be visited upon him in some other place, 
but, I think, it cannot properly have the effect of 
barring him from his prayer in this Court. 

The third ground is, that of adultery committed 
by him. One proof to this charge is the evi¬ 
dence of one of the sisters, who speaks of declara¬ 
tions made by him, in letters to his wife, confess¬ 
ing his fault, and soliciting forgiveness; — which 
fault, if committed, was forgiven, and the letter 
was burnt. It is to be observed however, that 
Hannah Righy, who was the object of his sup¬ 
posed attachment, positively denies the fact. The 
second proof to this charge is one, which conveys 
an imputation so distressing to the feelings of the 
family, that I shall pass it over, observing only on 
the result of the evidence, which I have carefully 
examined, that it by no means proves the fact 
alleged against him, 

A remaining charge is that of cruelty, which is 
introduced rather incidentally, and was argued 
only on the supposition of the proofs of‘ her in¬ 
nocence. But the Court holds her not innocent. 

On this plea the question might arise, whether a 
party would be entitled to bar her husband from 
his remedy of divorce for adultery, proved against 
bar, by the plea of cruelty ? I am inclined to think, 
that idta would not It is oertatn, that the wife has 

c G 2 a right 
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Chambbkk V cl right to «ay, “ You shall not have a sentence 
“***”*"'"' against me for adultery, if you are guilty of the 
ifiio. ** same otieiice yourself.** The received doctrine 
of compensation would have that effect, because 
both parties are in eodem delicto; but this is not 
so in recrimination of cruelty : The delictum is not 
of the same kind. If the wife was ihe prior petens 
in a suit of cruelty, I do not know, that she would 
be barred by a recrimination of that species; for the 
consideration would be very different: The Court 
might not oblige her to cohabitation, which would 
be dangerous. Here tlic husband is the jorior petena 
in a suit of adultery, and I take the general doctrine 
to be, “ that a wife cannot plead cruelty as a bar to 
“ divorce, for her violation of the marriage-bed.*’ 
It is then less necessary to canvass the evidence 
on this point very minutely. I do not think, that all 
vehemence was on his side only. Many witnesses 
disclaim all knowledge of any such misbehaviour, 
except from her own represensation. It is not to be 
denied, that he was an irritable husband; that there 
was much of violence and intemperate passion in 
his conduct, words, and attitudes of jnenace, wdiich 
might product^ present intimidation, and which 
can be excused only by the madness of intoxica¬ 
tion. If the Court was sitting to judge of mere 
propriety of behaviour. It might see much to cen¬ 
sure, though it is not unreasonable to suppose, that 
much of this may be attributed to the effect of 
extreme jealousy. He makes many efforts to de- 
faiii her in his society by humiliation on his part. 
Mr. Montagu says, that he assisted in soliciting 
her to return, which shews that he had no no¬ 
tion of danger to her: There is nothing else- 
but his return from abroad without notice j and 

which 
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which this Court cannot consider as cruelty. 

•» 

There is no notice taken of such a charge, but in 
answer to a suit brought against her for adultery. 
I do not say that the facts are so antiquated, that 
they might not be deserving of attention, if the 
suit had been brought against her for restitution 
of conjugal rights j but, I think, they can have no 
place as a bar to a suit for adultery, which is fully 
and satisfactorily proved against her. I feel my¬ 
self bound, therefore, to pronounce, that Mr. 
Chambers has proved adultery against her, and 
that nothing is proved against him, which should 
have the effect of barring him from the usual sen¬ 
tence of separation. 


HOLDEN r. HOLDEN. 

THIS was a suit of separation and divorce, by 
reason of cruelty, brought by the wife. 

Judgment. 

Sir William Scott .—This is a suit for separation 
by reason of cruelty, on the part of Mrs. Holden. 
The marriage appears to have taken place in 17fX); 
and it is alleged, that, after a cohabitation of 
eighteen years, she is under the necessity of pray¬ 
ing the relief of this Court for protection, as it is 
unsafe to continue any longer in the society of her 
husband. 

The libel is very diffuse in the matter set forth 
to sustain this prayer; and many facts, which are 
there introduced, have been abandoned on proof, 
as is not uncommon in suits of this nature, from 

G G 3 want 


Ciiamdi-rs V. 
' Chambers. 


26th Jan. isio. 


22 d June lb 10 . 

Divorce, by rea- 
so:i of cruelty 
of the husband, 
sustained, on the 
facts. 
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HoLOBH Vt want of evidence, owing to the private nature ot 
Holden, gy^jj jnjunes, Of the inflamed state of the feelings, 

32d jwncisio. in which these complaints are usually made. But 
the question is not, what is unproved^ but what ii 
proved^ in the depositions, which I now proceed 
to examine. I must observe, however, in the first 
place, that the examination of the witnesses ap¬ 
pears to have been much lumped^ and without suf¬ 
ficient distinction in particular parts, which lays 
the Court under great inconvenience in consider¬ 
ing the weight and force of the evidence. Afui, 
on this intimation, the Court expects, that this 
mode of taking evidence will not be continued. 

The husband has given no plea, and has not 
even administered interrogatories, to which he 
might have required the answers of the com¬ 
plainant, and have obliged her to speak to circum¬ 
stances of secret aggression, if he has any such to 
allege in his defence. The case rests entirely on 
the evidence of the wife, and, amongst other wit¬ 
nesses, there are the two sisters of the wife, Miss 
AUicocJce and Mrs. Mower. The latter has not 
seen much, and states only, “ that she was dis- 
“ satisfied with the general conduct and behaviour 
“ of the husband.” The other sister was fre¬ 
quently with them. She describes the husband 
“ as a man of violent passion, with others as well 
“ as with the wife, on vaiious occasionsand 
speaks particularly to a scene which passed be¬ 
tween them three or four years after the marriage, 
which excited great terror. On that occasion, she 
says, “ she heard high words between themon 
which it is to be observed, that they might begin 
with ^ the wife. But nothing of that kind is proved 

or 
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or alleged, and the husband has lost the benefit of 
that suggestion, by not pleading in his own de* 
fence, or calling for the answer of his wife, as 
perhaps he might have done with effect; since it 
is observable, that some of the servants speak in a 
manner not wholly unfavourable to him. 

This witness goes on to describe, what passed on 
that occasion, in the following terms: She says, on 
the fifth and sixth articles of the libel, “ tliat she had 
“ gone to her own room about ten minutes on 
“ retiring for the night, before the parties, that she 
“ heard high words, and the voice of William 
“ Holden, speaking in a violent passion, and that 
“ the wife came and knocked violently at her 
door, and was much agitated, and said, that Mr. 
“ Holden was sitting in his shirt, with a pistol on 
each side, and desired her to go to liim; that 
“ she did so, and found him as described; that he 
“ said he was writing to her father, and she at last 
“ prevailed on him to let her take the pistols away, 
“ and found that they were charged; that slie 
“ retired again to her own room ; that the husband 
“ came and took from her the child, who had 
“ usually slept with her, and said, his wife would 
“ sleep with her that night, but shortly after came 
“ again, and gave her the child, saying, the wife 
“ would catch cold if she slept in that room.** It 
appears also, that the wife had a peculiar dread of 
fire-arms 5 so that the general character of this 
behaviour, if not legal cruelty, is yet such violence 
of temper, as is adapted to create great fears as to 
the probable consequences. 

The next fact that is spoken to, is that 
pleaded on the seventh article of the libel, 011 

G 0 4 which 
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Holdk»< V. which the same witness says, “ tliat on the 2d 
“ February 1808, having gone up stairs, leav- 
2?d/ttn9 1810 . ing the parties and the child in the front 
“ dining-room, she soon afterwards heard the 
“ husband call out to her to take the child, 
which she did from him on the staircase, and, 
in a few minutes, heard her sister cry out for 
“ help ; that she went down and found her sister 
“ lying on the floor, and her husband standing 
“ over her, having hold of her arms, as if he would 
“ break the same from off the shoulders, apparently 
ill great agony, and screaming; and on her 
remonstrating, he said, if she attempted to 
“ interfere, he would put her out of the window ; 
and that the next day her sister was much bruised, 
and was obliged to send for a surgeon, and could 
“ not put on her night-gown for a week.” 

Mrs. Hancock speaks to the same effect as to 
the bruises. Now, wiiatever the origin or oc¬ 
casion of this quarrel may iiave been, there 
is nothing to shew, that it proceeded from the 
wife; and there is enough to satisfy the Court, 
that very unlawful violence was used upon the 
wife, from which she has an undoubted right to 
be protected. 

There is another instance in ISOO, which, though 
it is insignificant in itself, does, I think, begin 
in an act of very froward behaviour on the part 
of the wife, and which lays the foundation for 
a suggestion, that all the violence was not on 
the side of Mr. Holden alone. Mrs. Turner says, 
“ the wife came to her house on the day men- 
tioned, and said that her husband wisfied her 
“ to dine ut home as be was going to have a 

“ friend. 
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'* friend, — but she thought there was no ne- hoicen 

cessity for dining there, and wished to dine ° ° 

“ with the deponent, and did so, although the 2‘id June IBIO, 
“ deponent’s husband was engaged to dine with 
** Mr. Holden. — That at night she went home 
“ with Mrs, Holden, and on going into the house 
“ Mr. Holden was greatly displeased, and told lier 
“ she might gg from whence she came, and aller 
“ some altercation she did return and sleep at her 
“ house that night.” 

It is pleaded also, that a separation took place, 
for a short time, in 1808 ; that the husband used 
urgent entreaties with her to return, promising her 
that he would not, by words or blows, ill treat his 
wife again. These terms convey the admission of 
the fact, that he had given her blows; and it ap¬ 
pears also sufficiently from another instance, to 
which I am going to advert, that this gentleman 
laboured under that infirmity of temper, which 
would not permit him to adhere to the promise 
which he had made. This instance of ill treatment 
happened in July 1808, and is spoken to by Mrs. 

Hancock, who says “ that Mrs. Holden called on 
“ her, and shewed her her arms, and said she would 
“ not return to cohabit with her husband.” The 
sister confirms this account, and says, “ that Mr. 

“ Holden came to her, and acknowledged that he 
“ was much shocked at the sight of iiis wife’s arm, 

“ the morning after this had happened.” There is 
also the evidence of Mr. Foster, the surgeon, on 
this part of the charge, who describes her arm at 
that time to have been very black, and of an alarm¬ 
ing appearance, and that it continued so for six 
weeks. There have been also two servants examined, 
whose evidence is not very material. 


On 
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Holden d. On thcsc facts, the Coutt has to decide, 
^**°*’"‘ whether the conduct of the husband amounts 
md June 1610. to that scEv’Uia which authorizes a separation.— 
On this point the Court has had frequent oc¬ 
casion to observe, that every thing is, in legal 
construction, scevitia^ which tends to bodily harm, 
and, in that manner, renders cohabitation un¬ 
safe ; whenever there is a tendency only to 
bodily mischief, it is a peril from which the wile 
must be protected ; because it is unsafe for her to 
continue in the discharge of her conjugal duties ; 
and to enforce that obligation upon her, might 
endanger her security, and perhaps her life. It is 
not necessary, in determining this point, to in¬ 
quire from what motive such treatment pro- 
ceeds. — It may be from turbulent passion, or 
sometimes from causes which are not inconsis¬ 
tent with affection, and are indeed often cc«i- 
nected with it, as the passion of jealousy. If 
bitter waters are flowing, it is not necessary to 
inquire from what source they spring. If the 
passions of the husband are so much out of his own 
controul, as that it is inconsistent with the personal 
safety of the wife to continue in his society, it is 
immaterial from what provocation such violence 
originated. 

Secondly, The law does not require that there 
should be many acts. The Court has expressed 
ail indisposition to interfere on account of one 
slight act, particularly between persons who have 
been under long cohabitation; because, if only one 
such instance of ill-treatment, and that of a slight 
kind, occurs in many years, it may be hoped and 
presumed that it will not be repeated. But it is 
only on this supposition that the Court forbears 

to 
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to interpose its protection, even in the case of a 

single act ; because, if one act should be of- 

that description, which should induce the Court 2adj«*wn)io. 

to think, that it is likely to occur again, and to 

occur with real suffering, there is no rule, that 

should restrain It from considering that to be 

fully sufficient, to authorize its interference. Here 

there are repeated acts, diffused over many 

years, which put the wife in danger, and expose 

her to great bodily harm. Thirdly, It is not 

necessary that the conduct of the wife should 

be entirely without blame. For the reason which 

would justify the imputation of blame to tlie wife, 

will not justify the ferocity of the husband. 

On examining the facts of tliis case by these rules, 

I think the conclusion which the Court is bound 
to draw is, that, under the defects which may 
be left on the case by the absence of all de¬ 
fence, by plea or interrogatory on the part of 
the husband, the complaint must be considered 
to be substantiated. The facts are not nu¬ 
merous, nor without intermixture of affection on 
the part of the husband, and not without some 
provocation on the part of the wife. Yet, I think, 
there is sufficient to entitle the wife to the pro¬ 
tection of the law, and that the Court is bound 
to pronounce for the separation, as prayed in the 
libel.—Separation granted. 
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zytliFeb 1790 . 

Defamjtion, the 
testimony of two 
witnesses re¬ 
quired, but not 
necessary that 
they should 
Speak to ilic 
same fact. 


'J’HIS was a cause of defamation, instituted by 
Mrs. Crompton against Mrs. Butler, The libel 
pleaded to the following effect: “That, during se- 
“ voral months of the year 1789* the defendant, 
“ Butlery speaking of, meaning, and intending Mrs, 
“ Cromptoiiy said and affirmeil, several times, these 
“or the like words, — ‘that she was a whore;’ 
“ witii many other scandalous and defamatory 
“ words of the same import and meaning, thereby 
“ charging the complainant with infidelity to her 
“ husband.” 


In sup})ort of the libel, OwNicholl submitted, that 
the words were spoken by Mrs. Butler at breakfast, 
without any ])rcvious conversation. She began by 
saying to one of the witnesses, “ Do you know 
“ what has passed ? Mrs. Crompton has lived with 

“-as a common woman.” That any words, 

amounting to the charge of incontinence, were of 
ecclesiastical cognizance, and would be deemed 
sufficient to supj>ort proceedings of this nature, 
without evidence of the word ‘ whore’ being used ; 
that the crime was aggravated by the witness re¬ 
minding the defendant, tliat the person of whom 
she so spoke was married ; upon which she said, 
“ She would go and tell the husband of it, and 
“ would give half a guinea to have it propagated 
“ amongst her friends.” It was proved by AirCy 
another witness, that she went voluntarily into a 
Bh 9 p kept by CromptoUy the husband, and that, 
putting her head into the passage, she there abused 

* The following cases are introduced out-of the order of date; 
as accurate notes had not then been obtained. 

Mrs. 
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Mrs. Oowijp/ow, and said, “ She had been a whore Crompton v. 
“ for several years.” It might be objected, there 
were not two concurrent witnesses to one and the 1790 . 

Same act; but it could not be maintained, that 
two witnesses, speaking to two different acts of 
the same species, did not supply sufficient proofs 
of the charge. This has been long held to satisfy the 
demand of tlie law on this head. The general prin¬ 
ciple upon which two * witnesses are recpiired was, 
that, in regard to the commission of a crime, the 
presumption in favour of innocence is considered 
as nearly equal to the oath of one. The Court 
here had tlic confirmation of a second witness to 

* The inconveiiieiice attending the rule of requiring a certain 
number of witnesses, or a defined amount of evidence, to niake 
full ppoof, has produced great departures from tiiat principle, in 
many systems of law, in which it had been adopted. 

The difficulty ohtja\n\n^ full proof of offences, according to 
the civil law, is noticed, amongst the causes for altering the 
criminal jurisdiction of the Court of Admiralty, 27th Hen. 8. c. 4. 

The following passages shew, how the Rule has been mo¬ 
dified in other countries; and, in one particular, in a manner 
repugnant to humanity and common reason. “ Regulariter 
“ tamen in criminalibus caiisis duo testes plenam faciunt pro- 
** bationeni ; nec uniciis testis sufficit; quod fallit, quando de 

criniine levi et modico agitur prwjudicio, atque cum unicu 
“ teste praesumptiones concurrunt. Sed si unicus testis plenam 
“ probationem non facial, sufficit tanien ad semiplenam pro- 
“ bationem ; et ut reo, vel juramentum pnrgatimis, vel tortura 
“ adjtidicari queat, pro ratione criminuni, & qualitate preesump- 
“ tionum coucurreutium.”—Carpzovius Frac: Grim; Sax: Part3. 

Q. i 14. ^ 4. So also as to crimes, in genere, distinguished fronj 
specific crimes, an exception as to several witnesses, to several acts, 
was admitted,^—“ Secundb, Quando agitur de probando delicto in 
“ genere, quod sub se comprehendit species differentes, et actus 
“ particulares, seu successivos—qualiasunt Haeresis, Sortilegiura, 

“ seu Malehoiuin, Adulterium et similia. Quo casu testimonium 
“ testium singularium, quorum unus de hoc, alius de alio, tertius 
“ de illo indicio deponit, conjungenda sunt, ad effectum tor- 
“ quendi reum super delicto, de quo suspectus est.” — Ibid. 

Q. 123. §53,54. 


a re 
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Buteeb. 

07th Feb. 1790. 


a repetition of the same act; and there was the 
presumption, that two persons would not be per¬ 
jured or mistaken. In such a case, one unim¬ 
peached witness to each partiailar fact would be 
sufficient; for credit cannot be more strongly sup¬ 
ported, than by different witnesses to separate acts 
of the same species. In cases of adultery, proof 
by two witnesses to distinct facts is held sufficient 
to found a sentence of divorce. In high treason 
itself, though two witnesses are required by sta¬ 
tute, different witnesses to several overt acts, con¬ 
curring to the same treason, are sufficient. If it 
were necessary to have two witnesses to the same 
defamatory act, reputation might be destroyed 
witli impunity ; the defamer using the precaution 
merely of spreading a malignant report, but to one 
person 07 il^ at a time. 

On the other side,—It was contended, that though 
two concurring witnesses to one specific fact might 
not be required, there was but one witness, in this 
case, to the general charge; as the evidence of 
^ire must be put out of the question.^ The sub¬ 
stance of his evidence was only, “ that a woman, 
“ who was a stranger to the witness, put her head 
“ into the shop, and, addressing Mrs. Cromptoriy* 
used the words above mentioned; and that Mrs. 
Crompton told him it was Mrs. Butler ; that he 
afterwards went with Crompton.^ the husband, to a 
house, apparently not the house where Mrs, Buikr 
resided, and he there saw this same person stand¬ 
ing in the passage of the house ; that this was no 
proof of the identity of the party, as the mere 
seeing, in this manner, the same woman, who had 
used the defamatory words, though she might an¬ 
swer to the name of Butler, could not be deemed 
sufficient for that purpose. 


Judo- 
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Judgment. Cromvton V . 

Sir William Scott. —- It has always been con- 
sidered as good proof of defamation, and as satis- 27th Ee6.1790. 
fying the demands of the law, in point of evidence, 
if there are two witnesses speaking separately to 
facts of defamation, committed at different times. 

Upon this point, the oldest case that the Court is 
possessed of is in a note ofDr.P«M/, o^HawJcnell\, 

Lumner * ; since which it has ever been held suffi¬ 
cient, if the two witnesses, whom the law requires 
to contesty should speak severally to different facts of 
defamation. The rules of law, Which have governed 
the proceedings of the Ecclesiastical Courts, in cases 
of this kindt, do not require that the term ‘ whore' 

should 


* 23d January ] 746. 

t The general principles, on this subject, are summarily stated 
in the following case, decided by Sir William Wynne, in the case of 
Harris r. Buller, Arches, 1st Dec. 1798, in which the defamation 
charged, was for calling the person a common swearer. 

Judgment. Sir William Wynne. —This is a suit instituted iu 
the Consistory Court of Salisbury, by William liulkr against 
Thomas Harris for defamation, alleged to have been uttered 
at the times and places libellate. It appears that on the 
29th Nov. 1794, the proctor for Harris alleged the libel 
was inadmissible, as founded on matter not cognizable in the 
Ecclesiastical Court. The Judge admitted the libel however, 
holding that it did contain matter of spiritual cognizance, and 
that nothing had been alleged to the contrary. There was 
then a protestation of appeal; but no appeal was prosecuted as 
of a grievance j and the cause went on for three years and an 
half, when the final sentence was pronounced, that Harris did 
utter the words charged in the libel, and ought to be punished ; 
and decreed a suitable penance, and condemned the party in 
costs. Though the Judge so proceeded to sentence, and there 
was no appeal in the process, on that point in the case; 1 am 
clearly of opinion that, if it appears to this Court, that a sen¬ 
tence would not be warranted by law, the Court may, and 

must 
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should be the specific word used; for what would, 
in common and popular acceptation, imply the 
crime of incontinertce, will amount to the same 
thing; and there are a variety of cases, in which 
the particular word has not been employed, but 
some periphrasis, implying the same import: yet 
it has been held good proof of defamation. 

The 


must, reverse it, though the party sud’ered the cause to proceed, 
and the objection might Iiave been taken earlier. For it would 
be strange, that this C'uniiit should atlinu tlie sentence, if there 
was no law, by which any punishmeitt legally attached. 
There will therefore be a. juevious (piestioii, wliether the party 
has heen guilty ol any oflenee for which he is liable to penance. 

I do not remember any case, nor (ind a note of any, in whiclt 
there has been a pr<»ceeding by articles against a ptrson, /hr heotg 
a common sweater; and 1 hold it to he an incontroverliide piin- 
eiple, that only such defamatory woids are cogni/able here, 
which impute an offence which would In* jmnishaljFe here. Can 
a party then be punished, in the Ecclesiastical t'o»nt, lor ^weai- 
ing, or being a swearer. The only authoiity winch is relied on 
is the 109 th Canon,—and it i.s very truly said, that the Canons 
are, in many instances, only declarutor\ of the law, as what shall 
be its execution, and not always introductory of the offeuoe. 
Repulsion from the communion is mentioned in the. canon ; that, 
however, is not applicable to judicial proceedings, but rather di¬ 
rectory to the minister, who may refuse to administer the sacra¬ 
ment, under the responsibility, that if he does it improperly, 
he will be liable to an action. The ineiniing of the canon is 
only, to bring forward the offence in its projrer character; but will 
not furnish ground fora suit in the Ecclesiastical Court, as aiUho- 
rity for such proceeding. There are other offences mentioned after¬ 
wards, as sowers of sedition and faction, which certainly do not im¬ 
port ecclesiastical offences, but such as must be prosecuted before 
the justices of the peace. There is nothing clearer, than that 
there is no law, or usage, which authorizes proceedings on such 
offences, in the Ecclesiastical Court. But if the jurisdiction did 
exist, it is not sufficient merely that the word.s impute an eccle¬ 
siastical 
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The only question then is, whether there is 
sufficient proof of such defamatory words, spoken 
by Mrs. Butler^ at different times. The first 
witness says, ** that on the 23d of April, the day 
“ on which the king went to St. Paul's, by which 
“ she marks the time more particularly, she went to 
work at Butler's, a haberdasher; that, while at 
** breakfast, Mrs. asked her, if she knew 

fiiastica) offence, it nius% be an offence also which will not be 
punishable at common law. If the words are “ that such a per- 
son is a bawd,” suit lies in the Ecclesiastical Court; but if 
they are, “ that such a person keeps a bawdy-house,” they are 
out of the jurisdiction of that Court; because it may be the sub¬ 
ject of indictment:—and though the latter cannot be charged, 
without charging the other also by inference, it has always been 
held a ground of prohibition ; as the courts of common law have 
determined, that there can be no suit for defamation in the 
Ecclesiastical Court, when an action would lie at common law. 
Several statutes * inflict penalties for swearing. There is also a 
statute 4th James 1. c. 5. against drunkenness, but with an ex¬ 
press saving of the ecclesiastical jurisdiction. So in the statute 
13th Eliz. c. 8. against usury. There is no such saving in the 
statutes against swearing ; and though it may not be necessary in 
matters of ancient ecclesiastical cognizance, and the authority of 
the Ecclesiastical Court may not be destroyed by a subsequent 
statute inflicting temporal penalty, the reservation, in iJiese sta¬ 
tutes of the same time, being not introduced in that relating to 
swearing, strongly implies, that swearing was not then considered 
as a matter punishable in the Ecclesiastical Court. For the word 
drunkard, there have been frequent suits in the Ecclesiastical 
Courts, and prohibition had often been granted, which w-as the 
ground of that reservation. Dr. Andrew rejected a libel of that 
nature, which was a stronger case. The Court will not seek to 
extend its jurisdiction in cases of this kind; and as there is no 
instance of a suit here for the crime of swearing, for which a 
punishment has been provided in the courts of Common Law, 
and restrained to a period of ten days, 1 am of opinion, that the 
original proceedings in this case were not warranted, certainly 
not by practice, and, I think, not by law. 1 shall, therefore, re¬ 
verse the sentence ; and I should have given costs, if the appeal 
had been properly prosecuted against the rejection of the libel. 

HII “ Mrs. 


Crompton v 
Butler. 


27 th Ftb. 1790* 


*0.iJae. 1. c. 20. 
6 Sc 7 If^. 3 . c. 11. 
19 G. 2. c. 21. 
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**’ ** Crompton, and how long she had known 

-- —. her; and added, ‘ do you know what has passed 

27th Feh, 1790. « between her and-when her house was 

“ sold ? he bought it for her: she was a common 
“ woman to him.* The witness replied, that it was a 
“ pity to say so of a married woman ; to which she 
“ answered, she would tell her husband the same, 
“ and offered the deponent half a guinea to acquaint 
“ the friends of the party defamed with what she 
“ said.’* No defamation can *be more atrocious 
than what is here deposed to. The fact, spoken to 
by Aire, is this, “ that he knows Crompton and his 
“ wife; that he is a shoemaker at Tower Hill, and 
“ went to sell some shoes there ; that Crompton was 

not at home, when a woman put her head into 
“ the passage, and used words that have been 
“ already recited, and that Mrs. Crompton told him 
“ it was Mrs. Butler'' 

That, certainly, would not be evidence of the iden¬ 
tity, as coming through Mr^.C7'ompton, in a cause in 
which she herself is the party. It appears, however, 
that about a fortnight before his examination, he 
went with Mr. Crompton to DocMiead, and inquired 
for Mrs. Butler, Some conversation then passed be¬ 
tween them. Mrs. Butler said to Crompton, “ what 
“ do you want with me?” to which he replied, “that 
“ he wanted his rent,” she having formerly lodged 
at his house. The witness swears, that she was the 
same person who defamed Mr^.Crompton 'm his pre¬ 
sence, as before deposed. This, I think, is sufficient 
proof of the identity; and nothing remains but to 
pronounce the sentence of the law. I am of 
opinion, that the defamation, proved in this case, 
proceeds from a very malignant mind. I shall, 
therefore, enjoin the usual penance, and condemn 
the defendant in costs. 
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SMITH WATKINS. 

^pHIS was a suit of defamation, brouglit by Smithi 
a married woman, against Watkins, The words 
laid in the libel were, “ What do you live with that 
“ fellow for?** meaning William Smithy the husband 
of the Plaintiff “ He has a wife in the country, 
“ that he was married to before he was married to 
‘‘ you, and she is now livdng in the county of 
“ York; and how can you be his wife ; and what 
“ must you be to live with another woman's 
husband?’* 

It was objected by jyv.NicholU that these words 
did not imply a direct charge of incontinence; that 
she might not know the fact of Smith^^ first mar¬ 
riage, and that if so, nothing criminal was done 5 
that the words used seemed to acquit her of any 
such knowledge, and in that sense, they would not 
be within the meaning contended for; and that 
if the inference was false, the charge was not sup¬ 
portable. 

On the other side, Dr. Swahey contended — that 
words tantamount, though expressed by circum¬ 
locution, had always been held sufficient; and that, 
whether spoken affirmatively, or hypothetically, or 
by way of interrogation, or even ironically, if with 
a defamatory effect, may be the subject of proceed¬ 
ings of this kind; that words, which are really 
ambiguous, and will fairly admit of a milder inter¬ 
pretation, shall be received in their best sense; 
but the rule of construing words of an injurious 

H H 2 tendency. 


^ 6 th NiW. 1702. 

Defamation. 
Words amount¬ 
ing thereto in 
legal construc¬ 
tion i direct 
terms not ne¬ 
cessary. 
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WAiKiN*"* in mitiori semu, was now held to have 

been anciently carried too far; and it is doubtful 
aetiijvoy. 1792. whether many of the earlier determinations, in 
that respect, would be law at this day. The true 
rule was, that words, which are ambiguous, must 
also be of indilferent sense, to be indifferently 
taken; and that it was so held in Fleetwood v. 
Curley *, that when there is a pregnant, violent, 
and certain sense, that may lead the Court and 
hearers to take it one wav, that shall be taken, 
and not another imagined, of which there is no 
appearance; as slander consists in the apprehension 
of the hearers. That the words here were laid 
to have been reproachfully and invidiously spoken; 
and to ask a woman, cohabiting with a man, in a 
reproachful manner, as pleaded, “ How she can 
** live with another woman’s husband, and what 
“ she must be to do it raised an inference, 
which, in the common and popular acceptation of 
the words, would be as certain as if an express term 
of infamy had been directly used ; that they must 
be strained to give them a different construction ; 
and that the law knows not the distinction of fa¬ 
vourable and unfavourable causes. 

Judgment. 

Sir William Scott .—The Court has no inclination, 
more or less favourable, to causes of this, any more 
than to those of any other kind ; in point of judicial 
favour they stand equal, it being equally Its legal 
duty to entertain them. Certainly there are a variety 
of cases where the word of infamy has not itself been 
used: but circumlocutions, implying the same im¬ 
port, have been always held to be sufficient: the 


* Hohnrt, p. 268. 


meaning 
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meaning of the words, however, must be clear and 

definite, and tlie Court must be satisfied, that they- 

are not fairly capable of another interpretation. It 
appears to me, that these words had not that clear 
and precise meaning, which will be necessary to 
make them the subject of a criminal charge. If 
there had been any thing expressed to shew, that 
the plaintifiT was affected with the knowledge of 
there being any other person, living in the character 
of a former wife, it would amount to a charge of 
incontinence j but, otherwise, they will not come 
within the scope and meaning of defamatory terms 
to such an effect. The words acquaint her — not 
witli her crime, but with her misfortune — “ under 
“ such circumstances, how can you be his wife ?** 

The man might not speak invidiously; and I repeat, 
that the words do not necessarily import a crime. 

“ And what must you be to live with another 
“ woman’s husband ?’* are expressions which may 
apply to future cohabitation, if it should take place. 

If there was any thing to prove, that these words 
necessarily implied that she was apprized of the fact 
of there being another wife, it would bring the case 
within the authorities referred to; but without you 
can fix that knowledge, the charge of incontinence 
is not necessarily implied. 1, therefore, reject this 
libel; but without costs. 


H H 5 
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J6th June ] 797, 

Tithes, how far 
a debt discharged 
by a certificate 
of bankruptcy. 


BRj:iTHWAITE HOLLINGSHEAD. 

•JpHIS was originally a suit for subtraction of” 
tithes in the years 1792-3-4, of wheat, beans, 
and grass land, of the Parish of Saint Dunstan^ 
Stepnei/, in wliich the party had given an affirma¬ 
tive issue in January — a few days after a 
certificate of bankruptcy had been granted to hiin, 
and he had been decreed and admonished to pay 
the same as charged. A decree of excommunica¬ 
tion was now porrected for non-compliance with 
that monition on the part of the defendant. It 
was alleged, that he had become a bankrupt in 
January 1796, since the tithes became due, and 
had obtained his certificate of bankruptcy in Jan¬ 
uary 1797» under which, it was submitted, that he 
was discharged from this demand among other an¬ 
tecedent debts. 

The Court having intimated, that it would be 
proper that the (piestion should be argued, the 
party was admitted a pauper for that purpose, — 
On his behalf Ur, Sewetl contended,—That the 
Tithes had become due in 1792-3-4, and the act of 
Bankruptcy had been committed in 1796, and the 
certificate obtained in January 1797, a few days 
before the affirmative issue had been given to the 
libel. That the statute 5 G. 2. c. SO. § 7* gave the 
Bankrupt “ a discharge from all debts owing at the 
“ time when he became a bankrupt.” That in 

15 Baker* a 
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Baker's case, 2 Strange^ p. H52, on attachment Breithwaitk 
for not performing an award, a demand of that head. 

kind was held to be discharged. That in 1 Atk. 149-- 

it was held, that no preference was due for appren- ^ 
tice fees j but that such a demand was to be proved. 

It lays on the other side, therefore, to shew that Tithes 
were not included under the same principle. It was 
said, 3 P. Wins. 24. in a note to the case of Horsey, 
that if there are separate and joint creditors, a certifi¬ 
cate on a commission taken out by one concludes all 
others. As to the time—it had been intimated, that 
because the debt was in contest at tlie time, it could 


not be proved. But the question would not be, 
whether the particular demand could actually be 
proved ; but whether it was in its nature proveable. 
If a creditor was out of the country, he might be 
physically unable to prove, yet the demand was 
concluded; or, if it was said, that he was pre¬ 
vented by the debt being in contest, it would still 
be liable to this observation, that if such excuse was 
admitted, a creditor might purposely delay. In Co^io- 
pcr'sJieT^. p. 2.5. where judgment on a bail bond, was 
not given till after the certificate had been allowed, 

_the Court held, that the penalty had accrued, 

though execution could not be taken. 

In the present case, Dr. BreitJmaite might have 
gone before the Commissioners, — whereas he 
has suffered the dividend to be made : that he 
might have appeared to prevent the certificate, 
though he could not prove and prosecute at the 
same time. He might have opposed the certificate 
before the Lord Chancellor, and, in that form, 
the defendant would have been certain of having 
the full benefit of his privilege j but now, if he 

H n 4 was 
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Bueitstwait* 
V. Hollings- 
HRAD. 

I6th June 1797. 


was taken under an excmnmunicato capiendo^ the 
party could have no relief from the Bankrupt 
Laws. 


On the other side. Dr. Nicholl and Dr. Swabey 
submitted, that this was a suit for Tithes accruing 
in 1792, 3, 4, in which all possible delay had been 
used by the party — declining to answer, or to 
appear, till after the Bankruptcy ; and the question 
was, not whether the party was a solvent or in¬ 
solvent debtor, but whether the debt was of such 
a nature as to be proveable under the commis¬ 
sion. No statute describes particularly what debts 
may be so proved. — In awards, annuities, ap¬ 
prentices fees, or penalties, they had actually 
accrued before; and all questions, as to sepa¬ 
rate conmissions, depended only on preference. — 
That, in the present case, it could not be said, 
the debt had accrued in any manner ; and there¬ 
fore, it could not be proved. — Subtraction of 
Tithes was not a debt, but damage, on which only 
a cause of action arose; but the party could not 
be held to bail, or have an action of debt brought 
against him. — 3 Bl. Com, 88. That a mere cause 
of action cannot be proved under a Commission of 
Bankruptcy, for damages only contingent. * In 
ejectment, in which there were nominal damages 
' given— the defendant became a Bankrupt before 
judgment; and in the next term judgment was given, 
and costs were then taxed ; and they were held not 
to accrue till after the judgment. In the present 


* Coo/cc’s Bank. L. 235. 3 /Fifso//-, 370. 


case. 



CONSISTORY COURT OF LONDON. 


473 


case, there was a mere right of action for taking away sithwait* 

tne lithes, which could not be recovered in specie. heap. 
The party, therefore, could not have gone before 

..V A ■ . 1 ,1 , 16 th J»Hei 797 . 

the Commissioners, as he could not have ascer¬ 
tained the amount of his demand: as it must 
be a sum certain, to be so proved. The 

decree did not pass till after the certificate had 
been obtained.—^The party, therefore, should have 
pleaded this discharge, if any, when the Court was 
pronouncing that decree. Having not done so, it 
was a fresh assumpsit or allowance of debt, which 
could not be included under a former certifi¬ 
cate. It depended on the Bankrupt to make this 
demand proveable, by his plea, when assigned to 
answer, and not on Dr. Breitivwaite. The defend¬ 
ant might have denied that he was Rector; and it 
could not be foreseen what plea he might offer. 

It was scarcely necessary to cite cases to shew, 
that such a demand was not proveable in the shape 
of a debt. But there was a case which had hap¬ 
pened in the Court of Adm. 1739 — in the case of 
Russell and others in the Adventure^ in which the 
Court had pronounced for, and had decreed an at¬ 
tachment against the principal and bail. Martin ap¬ 
peared for one of the sureties, and alleged that he 
liad become a Bankrupt, and prayed that attach¬ 
ment might not go. Sir H. Penrice^ after argument 
by counsel of the common law bar, overruled the 
objection. From which it is to be inferred, that 
demands of this nature, dependent on further pro¬ 
ceeding or judgment in these Courts, are not prove¬ 
able before the Commissioners, and are not dis¬ 
charged by the certificate. 


JUDG- 
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Sreitbwaite 
V. Holunos- 
UEAD. 


16 th J’une 1797 


Judgment. 

Sir William Scott. — This is a suit for subt rae-- 
tion of Tithes for the years 1792-3 and 4, in which 
the humanity of the Clergyman is sufficiently 
proved by his forbearance, and the justice of the 
demand is equally proved, by the decree of the 
Court which has been pronounced, on the admis¬ 
sion of the facts by the party himself. 

The only question, therefore, is. Whether he s 
discharged, as a certificated Bankrupt, from an 
obligation of this nature; or whether the Court 
will be justified in proceeding to follow up its de¬ 
cree by excommunication, according to the usual 
process of the Court, and as it is prayed to do, 
for non-payment of the sums pronounced to be 
due, under the former judgment? 

The bankrupt laws are well known to be framed 
with humane attention to the protection of indi¬ 
viduals ; and though they are very familiar to the 
experience of other Courts, they do not frequently 
come under the observation of these Courts, so as 
to warrant me to proceed, on the mere suggestion 
of the party, on motion, to entail on a person, who 
has obtained the benefit of a certificate under a 
commission of bankruptcy, imprisonment, and all 
the consequences, that may attend a sentence of 
excommunication. The Court, therefore, desired 
to have the assistance of counsel. The question 
having been very fully argued, it appears to be 
simply this. Whether a demand of this nature can 
be considered as a debt proveable under the com¬ 
mission ? If so, the debtor is undoubtedly dis¬ 
charged. If not, the certificate will not avail him 
to this effect. 


The 
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The words of the statute are very compre¬ 
hensive,— “ ALL DEBTS,” which are large and un¬ 
limited ; and, I think, the burthen of proof lies on 
the party who would put a restrictive construction 
upon them, and maintain, that the bankrupt is not 
entitled to the benefit of his certificate against a 
demand of this nature : for the Court must be 
satisfied, that he is not entitled. It will not become 
me, otherwise, to narrow the beneficial effects of 
laws, affording this protection and relief from the 
consequences of misfortune, or imprudence, without 
tlie most clear and decided conviction, that the 
Court is bound to act in that manner. It must be 
shewn by decided authority, or on admitted prin¬ 
ciples j and it would have been satisfactory to the 
Court, if Dr. Breithwaite had claimed to be al¬ 
lowed to prove this demand before the Commis¬ 
sioners. As it is, the Court is left to consider for 
Itself; and I will only say,' that the reasonings, 
which I have heard, do not fully convince my mind, 
that he might not have proved it. 

It has been said, that Tithes, as recovered under 
these proceedings, are not a debt-, but in the nature 
of pecuniary —I, however, have not under¬ 

stood that a DEBT, under the Bankrupt Laws, is to 
be taken in the narrowest construction of the term, 
and that nothing can be proved, which may not be 
the subject of an action of' debt, or assumpsit. 

There is a class of cases indeed, which shew, that 
wherever there is a mere right of action, such a 
demand cannot be proved,—but the question is, 
whether the demand for Tithes, under these pro¬ 
ceedings, is merely a right of action ? 

It is said by Blackstone and others, that the 
cases alluded to, arc not to be considered as cases 

of 
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Breithwaite 
». Hollinos* 

HEAD. 


16th June 1797* 


of debt, but of right of action by wliich damage 
accrues. But when the demand is not contingent, 
I see no reason to infer, that the Commissioners 
would be excluded from the consideration of such 
a claim, or that tlie Rector would be debarred from 
proving it. Whenever damages are truly contin¬ 
gent, or costs to be taxed, requiring the inter¬ 
vention of a jury, or of an officer of the Court, to 
ascertain the precise amount, they may not be 
proveable j because there is no certain quantum 
which can be proved; —that is contingent on the 
discretion of others, which the Commissioners have 
no power to ascertain. But on a claim of this 
nature, non constaU that the amount might not be 
fixed by the Commissioners, and then the legal 
maxim will be applicable, “ Certum est quod 
“ certum reddi potest.” If they have the means 
of ascertaining the amount, I do not sec, that the 
demand might not be recovered before the Com¬ 
missioners j andit would not be without great reluct¬ 
ance, that the Court could be induced to lay down a 
position of that extent, that the clergy of England^ 
and all lay impropriators, are excluded; and have 
no right to come before the Commissioners, 
and partake in the benefit of the Bankrupt Laws. 

It has been said, that it is impossible to prove, be¬ 
cause the creditor must swear to the amount. But 
I do not see the ground of impossibility on that 
account, or that Dr. Breithwaite might not swear 
to such a debt. He has already stated the number 
of acres, and the cattle depastured, and the grain 
sown, and he might have the answers of the party. 
And I do not apprehend, that he would be deprived 
of the benefit of those answers before the Commis¬ 
sioners. I am not satisfied, at least, that there is 

that 
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that want of certainty, and of the means of actual 
liquidation, that would exclude him from proving 
before them. 

In this state of doubt, it is natural that the 
Court should feel a strong disinclination to ex¬ 
communicate a sworn pauper, from whom nothing 
can be obtained; and who might be led to resist 
the writ at law, with great accumulation of ex¬ 
pence, which might be the cause of further incon¬ 
venience ; and that, after he has been restored to 
society, and to credit, by the humane provision of 
the laws, he may be again involved in a suit, for 
which he may again be imprisoned: for I will not 
say decidedly, that this demand is so clearly within 
the Bankrupt Laws, as to make my mind easy on 
that point. In granting the effect of this prayer, 
I should, in reality, do no benefit to the one party, 
whilst I might inflict incalculable inconvenience, 
and hardship, on the other. 

Considering the humane forbearance, which has 
been already shewn in these proceedings, I am 
unwilling to depart so entirely from that spirit, in the 
duty which the Court has to discharge between the 
parties, as to say, that the defendant is liable to all 
the consequences, that may follow excommunica¬ 
tion, if the Court should grant this petition. I am 
not satisfied, that he is not entitled to his discharge 
under the Bankrupt Laws, and, on that ground, I 
shall decline to decree the excommunication. 


Breitkwaite 
V. Holeincs- 
HEAD. 


16 th June 17 97 « 
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FILEWOOD MARSH. 

a7th June 1797. 'pHIS was a suit for the subtraction of tithes, iip 
Subtraction of stitutcd by thc Rev. James Filewood, Rector 
M^rslttiigou^t of Sible Hedingham^ Essex, against Isaac Marsh. 
f™ wqwred.—The libel pleaded, that the defendant, either by 
Custom of the himself or his airent, did in the months of Julu, 

particular parish. o ' 

August, or September, in the year 1794 , carry away 
some barley, of which tithe was due, before thc 
tithe had been duly set forth, or did willingly with¬ 
draw the tithe of the same, and converted the same 
to his own use, without compensation or composi¬ 
tion with the said Rector. On the other side it was 
alleged, “ that the tithe was duly and fairly set 
“ forth, but that the said James Filewood neglected 
“ to carry it away, by reason whereof the same 
“ became totally spoiled.** 

Judgment. 

Sir William Scott. —This is a suit brought by 
the Rev. James Filewood against Isaac Marsh, for 
tithe due in the year 1794 . Several circum¬ 
stances are admitted, viz. the title of the In¬ 
cumbent, the liability of the land, and the oc¬ 
cupation of the party sued. The main fact averred 
is, that the tithes were not received. To this 
it is answered, that, although the tithes had not 
been received, they had been paid, for they had 
been set out, and that such setting out amounted 
to legal payment; as it was not the fault of the 
defendant that they had not been received, 
and he was, therefore, no further liable to this 
demand. The plea, on the other side, is, that 

though 
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though they might have been set out, they were filewood v. 
not duly set out, as not accompanied with that 
notice, which the law requires. The whole ques- 
tion, therefore, is reduced to the simple point. 

Whether the tithes were set out with proper notice ? 

This question may be considered with reference to 
three species of law: first, the general law of the 
land ; secondly, the peculiar law of the district, if 
there is any such; for if there be such local cus¬ 
tom, the general law will accept that as the rule 
in the particular case ; thirdly, the law which par¬ 
ties may impose on themselves in their own trans¬ 
actions : since the benefit of the general, or the 
local law, may be waived by the act of the parties 
themselves. In the present case, the parties ap¬ 
pear to have waived the benefit of the general law. 

It is, I conceive, perfectly settled by the autho¬ 
rity of the common law, that notice is not neces¬ 
sary respecting the setting out of great tithes. 1 
am not aware of‘ any decision, that has gone so far 
as to include the case of small tithes, \yhich may 
admit of a reasonable distinction, on the matter of 
notice. In great tithes, the Rector has the means 
of knowing the produce without notice j but, in 
small tithes, there may be a great difficulty or im¬ 
possibility of obtaining that information. And if 
the law, which gives the right, gives also, as is 
usually said, the necessary means of securing that 
right, it is not impossible, that a distinction, to this 
effect, may be admitted in its construction. 

It is said, that, by the Ecclesiastical law, notice is 
required; but it may be a question, which has 
never received determination, whether this rule 
may not be superseded by the rule of the common 
law; and whether the occupier of lands can be 

bound 
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bound by any rule which the common law has not 
acknowledged. On this question I am not called 
upon to decide. There seems to be something of 
a local custom admitted in the evidence, and in 
the arguments of counsel. The Rector pleads the 
practice, though not with the strictness of a legal 
custom, “ that the parishioners or occupiers of 
land within the parish do in general give notice 
“ of tithing, on the night preceding their drawing, 
“ or carting away, the produce of their respective 
“ farms and the result of the evidence, and the 
observations, which the Court has heard upon it, 
is, that the practice of the parish requires, that 
notice should be given at some time. The ques¬ 
tion, however, still remains,—^what shall be deemed 
the proper notice, which parties are bound to give, 
and in which the Rector is bound to acquiesce? It 
must be a reasonable notice, undoubtedly, so as 
to afford the Rector an opportunity of taking a 
view ; and that must depend, in some measure, on 
distance, and other circumstances by which that 
oppoi1;pnity may be affected. 

It is pleaded, “ that the parish is large and ex- 
“ tensive, being nearly 30 miles in circumference; 
“ that the Rectory house is situate nearly in the 
** centre, and that the Rector keeps two men dur- 
“ ing harvest-time, for the purpose of tithing, or 
“ viewing the tithes set out for him as Rector. ” 
On the face of this statement, which is not contra¬ 
dicted, the custom, set up by the parish, to give 
notice only “ a very short time previous to their 
“ carrying away the corn from off the ground,” is 
untenable, and would oblige the Rector to keep a 
host of tithing men. If the notice is such, that 
the party cannot act upon it, it amounts to nothing. 

It 
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It will not be sufficient, however, to say only that 
it must be reasonable. For who shall judge on this 
point? The parishioners will be inclined to hold 
less notice sufficient, than may appear to be so to 
the rector. It is, therefore, desirable to see, if the 
custom of the parish may not be traced out with 
more precision, so as to afibrd a plain and just rule 
for all parties. It is pleaded, that they do, in 
general, give notice; which is an admission, con¬ 
trary to the result of a great deal of the evidence, 
which has been given in this cause. Many witnesses 
say, that it is given in the morning; others, at 
noon. Some, that it is accepted as a favour, and 
as an accommodation \ others say, that where lands 
are near the rectory-house, the practice is not 
observed. From all this it may be inferred, that 
much irregularity has prevailed on this point, and 
even since the commencement of this suit. The 
only result, which I can draw from the evidence 
is, that the practice has not been exactly that for 
which either party contends. The parish maintain 
in their plea, that no notice is due; yet the whole 
evidence clearly proves the universal sense of an 
obligation of giving notice. 

The Rector pleads, “ that notice should be given 
“ over night but when I look back to the evi¬ 
dence of persons speaking to a considerable 
distance of time, I find, from the deposition of 
Bullard, who lived fifty years ago as servant to the 
Reverend Dr. Sneyd, who was at that time rector of 
this parish ; “ that, at that time, it was the general 
“ custom of the parishioners, or occupiers of land 
’ “ within this parish, to give notice of tithing on the 
night preceding their drawing or carrying away 
“ the produce of their respective land, when tliey 
^ intended to draw and carry the same in the morn- 

1 1 “ ing. 
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Filewood V. 
Marsh. 
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Filewood V, ^ ing, and to give such notice in the morning, when 
Marsh. „ intended to carry and draw the said produce 
'nth June 1797 . “ lu the eveiimg.” There are many witnesses who 
confirm this statement. On the whole, I am led 
to this conclusion, that notice ought to be given in 
this manner ; and if there should be any other suit 
brought from this parish, the Court will consider 
this to be the notice, which is required to be given. 

If the question rested here, I should be bound to 
liold, that sufficient notice had not been given, and 
to condemn the defendant in the payment of the 
tithes and the costs. There are, howeveat, two 
considerations which weigh much with me. If the 
custom has, by the indulgence, of the Incumbent, 
been suftered to sleep, and go into disuse; if he 
has accepted notice in the morning for noon, and 
at noon for evening; when it is deemed expe¬ 
dient to renew the ancient practice of the parish, 
it is proper that a warning ^ould be given also of 
this, that such irregular notices would not in 
future be accepted. Such an intimation appears 
to have been very properly given by the rector in 
1796 v and is undoubtedly a more preferable course 
than that a suit should be commenced imme-' 
diately. Considering, therefore, the general in¬ 
dulgence which seems to have obtained, it does 
not necessarily follow, that the party in this case 
having given the usual notice, according to the then 
subsisting practice at the fixed period, would be 
liable, to, the payment of the tithes and the costs.j 
for it may be fit to consider the effect of the thiudj 
species of law to which I have alluded, —* the 
law which the parties have imposed on themselves; 
The fanner may have submitted to the obligatiozr 
of giving longer notice, and the rector, hy his ownr 

9 wats 
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acts or that of his ag€iiit, may have bouftd hitnself Pll,BWOOO V. 
te be content With shortet. The Coiift theti must ^*'^*“* 
consider the convetsation which passed on this 27 thj«ne i7d7. 
liubject, as it affects both the giving and the accept¬ 
ance. Mr, Filewood pleads, that the field is at 
“ the distance of three or four miles from the 
“ rectory-house, and that the defendant, in order 
to deprive him of the opportunity of viewing, did 
“ not give notice until between nine and ten 
“ o’clock in the morning, that the barley was 
“ tithed, or ready for tithing, and would be carted 
“ or drawn from off the field that day; at which 
“ time the said Isaac Marsh, or his servant, was 
“ inforn^^d that the tithing-man, who attended on 
“ that part of the parish, went from home at six 
“ o’clock in the morning, and, as the fact was, 

“ that he was towards that part of the parish 
** where the said field of barley was situate j that 
“ the servant of the said Isaac Marsh undertook to 
“ enquire for him, (the said tithing-man), which 
“ he did not.” 

Here, then, is an imputation of neglect, in 
having engaged to give notice to the tithing-man, 
which was not done. This account is supported, in 
some degree, by Mary Farrow, who says, “ that 
« she is servant to Mr. FileWood, and that in her 
presence and hearing, John Stanning told Mr. 

Filewood, that Shelley had been there to desire 
hhn to come to view Marshes batley; that he 
“ had told him, he could not go himself, but that 
“ F^atids Falmcr, another tithing-iUan, was then 
« at that part of the parish where the batfey lay, 

" and that Shelley had replied', he would go and 
Ibok fpt him, and get hinf to view the tithe.” 

But the'ifisltetial faOt iishot pfOYed, that there was 

11 2 any 
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filewood any real contract or engagement, either that one 
^**'*“‘ undertook to look for the tithing-man, or, on the 
87th j«»c 1797. other side, that the tithing-man was in that part 
of the parish in which was this field of barley. On 
the averment of the engagement, it is not proved, 
that the servant was actually in that part of the 
parish. If this had been proved, and the point 
had rested on the depositions of Farrow alone, I 
should have held, that the contract had not been 
fulfilled. But there is much contradictory evi¬ 
dence on this fact, as deposes, “ that he was 

“ sent to give notice about seven o’clock, that the 
barley would be ready at ten.” 

Some objection has been made to the nature of the 
notice to the tithing-man at the parsonage-house, 
which must be laid out of the case, because I think 
that is to be considered as legal notice to the party 
himself. Shelley says, “ that he gave notice to Stan- ‘ 
“ ning, who replied, that he would tell his master ; 
“ and then added, that Palmer, the tithing-man 
“ usually employed for the side of the parish where 
“ the field lay, was not then at home, but that, he 
** would be at home at breakfast-time, and he 
“ would then inform him of such notice; but the 
“ deponent denies, that he ever said he would un- 
** dertake to inquire for him.” The evidence of Stan- 
ning is, “that he remembers one morning, about the 
“ middle ofAugunt 1794, whilst he was at breakfast 
“ at the parsonage-house, about seven o’clock, a 
“ man of the name of Shelley came and told the de- 
“ ponent, that Mr. Marsh had a field which would 
be ready for tithing about ten o’clock on that day, 
“ and requested the deponent to go down about 
“ that time to view the tithe; to which he replied, 
“ that he could not possibly come himself, but he 

“ would 
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" would take care to send a man; that Shellei/ then 
“ requested the deponent not to fail to do so, to 

which he replied, that he would not fail.” This 
is the substance of the accounts of the conversa¬ 
tion that passed, and I think that they are not in¬ 
consistent ; though it is less necessary to consider 
this more minutely, after what has been stated in 
the plea, and deposed to in the evidence of 
Farrow. 

In what follows, I do not see any appearance of 
riala^fides in the conduct of the defendant. Much 
has been said about a combination against the 
Rector, and it is pleaded, “ that this was done for 
“ the purpose of rendering the taking of tithes as 
“ inconvenient as possible.** But there is no proof 
that Marsh was a party to any agreement with 
others ; much less to any such combination as has 
been pleaded. It cannot, I think, be inferred from 
the mere shortness of the notice alone; since it 
appears, that Mr. Filewood had been in the habit 
of taking shorter notice by indulgence and 
accommodation to the farmer. It appears also, 
that some inquiry was actually made for Mr. 
Filewood, or for the tithing-man, when the 
barley was ready ; and that some time was lost in 
waiting for the tithing-man. Application was also 
made to a servant of Mr. Filewood to vrew the 
tithes that were set out; and the barley was left 
till the afternoon. It has been said, that it was 
the duty of Marsh to send again, as there must 
have been some mistake; but I cannot say, that 
there was any such legal obligation. Notice had 
been given and accepted, and communicated to 
Mr. Filewood. It was, at least, as incumbent on ^ 
him to send to say, that he did not accept the no¬ 
li 3 tice,. 


Filiwood w. 
Marsh. 

STth/wne 1797. 
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tjce, and to warn them not to qart a'vray, as it 
could be on the farmer to send again. 

Another ground has been taken, and it has 
been said, that as the corn was not readj)^ at the 
time fixed in the notice, the notice was void. The 
rule of law is fairly laid down, that notice for a 
time when the corn is not ready, is void ; but the 
variation must be material, and not merely arising 
out of a small delay, which will occur in all busi¬ 
ness, of a quarter or half an hour. I do not see 
any such deviation here. The notice was given 
for ten o’clock, and it is proved that the corn was 
ready before eleven. It would be going too far to 
say, that the time was so distant as to vitiate the 
notice which had been given. The only remain¬ 
ing question then is, as to costs. If 1 had reason 
to think that the prosecution was vexatiously beguiji 
by Mr. Filewoodt and continued, notwithstanding 
better advice, it would have great weight in thig 
part of the case; but I do not draw any such con¬ 
clusion from the facts which have appeared in evi¬ 
dence. It appears, that messages were sent through 
servants, which might, very naturally, lead to some 
mistake ; and it may have been owing to mistake, 
that the facts necessary to support Mr. Filewood*s 
plea, to the full extent, have not been proved. It 
may have been of service to the parish to Jay down 
a rule for their future guidance, which may pre¬ 
vent litigation in other cases ; I shall content my¬ 
self, therefore^ witli haying don^ this, and I shall 
not give costs. 
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FILEWOOD JCEMP. 

THIS suit was brought by the Reverend 7 thisos. 

Filewood, Rector of Sihh Hedingkam, in the Subtraction of 
county of Etssex^ against John Kempt a parishioner position not 
of the said parish, “ tor taking, withholding, sub- fln'ia.iarstTs 
** tracting, and converting to his own use and 
“ profit, the tithes and tenths of milk, calves, pigs, a, 

“ carrot-seed cut and rubbed out into bags, barley to barley-rjk- 
“ rakings, two mills for grinding corn, and for 
“ clover and grass mowed and used green,** &c.; 

“ without compensation or composition to or with 
“ the said James Fikwood'* 

An article in the libel also set forth a demand 
for after-pasture of fields, for wtiich tithe of hay had 
already been paid ; which article was rejected by 
the Court. * 

On the part of Mr. Kemp, an allegation was ad¬ 
mitted, pleading, “ an agreement entered into with 
“ the said Rector, for a composition in lieu of tithes 
“ of milk and calves, after the rate of eight shillings 
“ for every cow fed and depastured, and also one 
“ shilling for each pig farrowed, as a composition 
“ for the tithe of all pigs j and the sum of four 
“ pounds ten shillings in lieu of all mills in his pos- 
^ session, whether worked by wind or water, and also 
“ for tithe of all poultry, and for Easter offerings; 

“ as well as one pound one shilling, as a composition 
“ for the tithe of an orchard garden:**—That as to 
“ the carrot-seed, it was sold standing, and be- 
“ fore the same had been cut or rubbed out.** 

The case was argued by Dr. Nicholl and Dr. 

Swabep, for Mr. Filewood, and by Dr. Arnold and 
Dr- Adams, contra. 


* See abo the ease of BafcJieHor v. Smallcombe, 3 Mad, Rep. 20. 

I I 4 JuDG- 
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Filbwood ». 
Kkmp. 


7th May 18Q». 


Judgment. 

Sir William Scott —The first' point, tliat it is 
necessary for the Court to decide in this case, 
respects the averment of an agreement between 
the parties; and, undoubtedly, the burthen of proof, 
on tliatfact, lie^ on the person setting up the agree¬ 
ment, that is, the defendant in this case. The 
Clergyman stands on the general law. I'he agree¬ 
ment, therefore, is matter of special ground of 
deleiice, which must be minutely and specially 
set forth and proved. What, then, is the proof 
offered ? A fact, respecting which Burleigh, who 
desciibes himself as Kemp*^ clerk, speaks, beai's 
strongly against any such agreement. What is 
there besides ? Only the declaration of Kemp, on 
one side, and of Mr. Filewood on the other. Taking 
it at the lowest, that they are of equal credit, the 
result of their declaration is contrary one to the 
other, and the burthen of proof, I have already 
said, lies on the defendant. There is no principle 
on which 1 can say that the agreement was proved. 
It is said, that a verbal agreement would be suffi¬ 
cient, and perhaps it might; but still means 
should be used to ascertain it more particularly, 
when it is an agreement between persons who ap¬ 
pear not to have been on such terms, as would lead 
to any agreement. 

On these different representations, it is impos¬ 
sible for me to pronounce for the effect of any 
agreement; and I think, the fact that Burleigh 
was employed hy^Kemp to go and put the matter 
on a different footing, is a direct disclaimer, an 
evidentia ret, which disproves the allegation of an > 
agreement. The witness says, “ that he was 
“ authorized by his master, John Kemp, to pay or 

make 
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** inake satisfaction to the said James Filewood for fhewood i., 

all the small tithes due to him, and to make a 
“ tender of ten guineas in gold for a compensation j 7 th May i#o 5 . 
“ but that the said James Filewood would not see 
“ the deponent upon the business.” I, therefore, 
proceed to consider the several particulars in de¬ 
tail of which the demand is composed. The first 
article is a demand of ten shillings for the milk of 
two cows, and six shillings for one calf. There 
are different accounts of the value of the calf, 
arising, perhaps, according to the purposes for 
which it may be bred; but, I think, when rated 
at the value of three pounds, tliat cannot be called 
an unreasonable estimate, particularly in Fsse.r, 
where more than usual attention is paid in the 
management of that animal. The next is a sum 
of eight shillings for twenty-five pigs, which I am 
’ to suppose not overvalued, at the time when they 
are titheable. 

The next article relates to carrot-seed*, on 
which a preliminary question is raised. Whether 
the tithe is to be demanded of the occupier, or of 
the persons to whom the produce may have been 
sold. Some old cases have been cited to shew, 
that the Clergyman must look to the person to 
whom the crop is sold ; but unless the authority 
of' decisions of the common law is very explicit, 
and likewise recent, I should be disposed to hold 
the principle, which was adopted by my prede¬ 
cessor, that such a rule is not a correct measure 
of justice. The inconvenience must obviously be 
great, and the multiplicity of suits in which the 

* Authorities referred to in this part of the case were ,—Moyle 
V. Ewer, Cro. Jac. 362, and 2 Bulstr. 183. hochin v. Daven¬ 
port, 2 Gwillira, 472. Grant v. Bedding and Ball, Hardress, 380. 

2 Gw. 515. 3 Burn, 490. 

Clergy- 
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FlItEW-OOD V. 

7th 1S06. 


Ciergyman may be involved, would indict a great 
hardship upon him, if that rule was to be sup¬ 
ported, as the tithe might be sold to a number of 
different persons, to obscure strangers, who might 
not be easily discovered, and who might be less 
solvent than the person from whom they were 
purchased. Unless, therefore, I am restrained by 
the authority of modern cases, I shall adhere to a 
different rule, and hold the occupier to be liable. * 

We well know, that in different periods of our 
history,, in the conflicts between the civil and 
ecclesiastical jurisdictions, there has been a strong 
current of opinions in opposition to the doctrines 
of the Ecclesiastical Court, as being too favourable 
to the clergy. Prejudices are now worn away, and 
such questions would only be viewed at this time 
upon the sober principles of justice and equity. If 
then there is not the authority of modern decisions, 
the older cases alone would hardly controul my 
judgment. But, in the present case, the party has 
renounced the benefit of such an objection, by the 
tender which has been made, and without any 
reservation of the question in the way of protest. 

Another material question also relates to the point, 
wlrether the Clergyman is concluded by the actual 
price obtained by the sale of the crop ? I think 
that he is not, since there are many inducements, 
that might concur to make the price fair and rea¬ 
sonable between the parties, though it might not 
be a just criterion of value as to the tithes; and the 
parties being different, it cannot be maintained, 

* In the case of Filewood v. Burlei^hf Consist. 16th Feh. 1813, 
on tithe of hops, on Iannis still continuing in the occupation of 
Kemp, claimed against the purchaser of the crop: It w|^s held, 
that the vendee also is liable at the option of the Clergyman. 

that 
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that the Clergyman i$ bound and concluded by a FiLKWOOD V. 
contract between other persons. 

A third question is, whether it should be tithied as 7th 1,05. 
rubbed out? On that point, I think it should not be so 
taken; as that is a subsequent process after reinoival. 

The clergyman has to look to the value at the time 
when the crop is cut *, and therefore the expense of 
rubbing must be deducted. Under this observation, 

I think the value may be taken, by tlie evidence, at 
about two pounds, two shillings, per hundredweight, 
deducting the charge of rubbing and bagging and 
carrying to market. 

The next article is that of barley-rakings, on 
which I have no hesitation in saying, that I con¬ 
ceive the law to be, that the Clergyman being en¬ 
titled to one-tentii, is entitled also to the rakings 
of every tenth cock, as composing part of the pro¬ 
portion belonging to him; — this raking ought, 
undoubtedly, to be done by the farmer’s servant. 

If the Clergyman has paid for it, it is an expence 
foi* which he is entitled to an allowance. 

The next article is for mills, on which a compensa¬ 
tion is offered, as the one-tenth of the clear profit 
upon the average of the whole year. It has been 
said, that this being a demand for profits during 
particular months, it is impossible, that it should be 
estimated in any other way, as it is proved, that 
no profit was actually made during those months. 

It is contended, that the profit must be the clear 
profit I am not, however, aware on what authority 
that principle is attempted to be substantiated* I 
have always entertained the notion, that the mode 
of tithing, on this article, is by the tenth toll dish ; 
as the general management of a mill may be very 
improvident in the employment of servants, and in 

other 
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other particulars by which the Clergyman ought 
not to be affected. It would be necessary on such 
a principle, that he should keep an account of the 
whole concern, which is no part of his duty. The 
owner is to look to other considerations to see that 
the result shall be advantageous to himself. There 
being, in this instance, no opposition as to the 
amount, and having no other criterion but the 
admission of the party himself, I shall adopt that, 
and pronounce for the sum, d'4f 105. The 
composition for poultry and Za5#er offerings, which 
are alleged to be included in that sum, must 
be paid tor separately, and taken out of the article. 

The next demand is for clover and grass, re- 
pecting which, it is said, that some was cut for 
the horses which were used in agriculture. It is 
admitted, however, there were many horses kept 
for other purposes. As to horses kept for agricul¬ 
ture, I understand the rule of law to be, that no 
exception is alloweil for such horses, unless where 
there is no other food for them. * It is not suffi¬ 
cient, that the horses are kept for agriculture, un¬ 
less it is proved, that the clover and ^rass so cut 
was their only fodder; notwithstanding the ob¬ 
jection, that has been stated hyDr.Amoldj that 
horses employed in producing the crop are to have 
their feeding allowed out of the general crop, as 
the farmer would otherwise be obliged to account 
to the Clergyman, as to his manner of feeding his 
cattle. I think, however, the authority of the 
case, which has been cited, is decisive, though I 
accede to the observation on the equity of the 
principle, that where horses are fed on hay, and that 

- ' ' — ' - —— ^ 

* 4 Ciwillim, \4l\. 1 RoK’a Abridg. 605. 
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hay has paid tithe, tithe is due also for the clover, 
it the farmer makes that a substitute for hay. 
There may perhaps be some inconvenience in act¬ 
ing upon this principle, but here is a broad princi¬ 
ple of justice; and there is also, what I am per¬ 
haps fully as much bound to adhere to, viz. tlie 
determination of a modern case in the Exchequer. 

The next article sets forth, that the defendant 
ought yearly to have paid the sum of two-pence to 
the Rector, for himself and every person of his fa¬ 
mily above the age of sixteen years, for Easter 
offerings and other obventions; and that in the 
years 1801 and 1802 he had fifteen persons in his 
family above that age. This has been met by a 
plea of composition, which, as 1 have before sug¬ 
gested, is not established to my mind. 

On the question of costs, I am under the neces¬ 
sity of observing, that the opposition to this demand 
has been rather vexatiously and unconscientiously 
made. A composition has been set up, which has 
totally failed, and the Clergyman being put to 
prove his title on every article, has failed only on 
one. I am of opinion, therefore, that, according 
to the ordinary course, he is entitled to his costs, * 


* (Jn the subject of tlie tithe of mills, the attention of the 
Court was more particularly called to the authorities of the 
modern practice, in the Court of Exchequer, on this point, in a 
subsequent suit between these same parties, in which the Court 
held that the mode of tithing by the tenth dish, was not now in 
forffe, vide the next case. 


Filfwood V. 
Kkmp. 


7tU Mujf isoii. 
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Tithe of corn 
millsi by the 
tenth tolMish, 
not sustained. 
The net i>rojit, 
now held to be 
the rate of 


^tithing. 


'j’MiS was a suit between the same parties as in 
the preceding case, in which a libel was given 
in on behalf of Mr. Filewood^ setting forth a de¬ 
mand for the tithe of mills, in the occupation of 
the defendant, by the tenth toll dish, 

JUDGMEN'T^ 

Sir William Scott ,—The present question arises 
on a libel given by the Rector against a Parishioner, 
in a suit for tithes, in respect to the tithe of mills. 
The Court has intimated an opinion in a former 
suit*, that the tithe of corn mills was payable by 
the tenth toll dish^ as the demand, in that case, 
rested originally oft an agreement; and the Court 
pronounced for the sum demanded, though the 
agreement itself was not established j and no ob¬ 
jection being made to ike atrUiunt of tlte demand 
for tithe, and the whole subject having been noij^ 
laborkrasly aigued agaan, the Court does not hold 
itself bound by a judgment^ formed, in great part, 
upon another consideration. 

The erection of mills, in many parts of Europe, 
was originally made by persons possessed of feudal 
rights, as an act of charity; and those who were 
subject to feudal tenure, were permitted to grind 
at iem gratuitously. It is on that footing that 
ancient mills are exempted from the payment of 
tithe; As,there was no profit made, they could 
not be justly liable to tithe. Sometimes the tenant 
made to his lord the acknowledgment of a toll 

dish. The quantity might vary, as feudal services 

' * . ■ . " .. . . 

* Vid. pr^edlng case. 




were 
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were very various in their nature and amount. 
When, however, mills began to be constructed for 
profit, there was a great struggle between the spi¬ 
ritual and temporal jurisdictions, whether mills 
were titheable at all or not? The statute ofArti- 
cult Cleri * settled that point, and ever since they 
have been held titheable. Afterwards discussions 
arose, whether this tithe was praedial or personal ? 
I accede to the argument of the defendant’s 
counsel, that they are not merely praedial in their 
nature. Tithes are considered praedial, by reason 
of the natural increase of vegetable substance in 
the earth, that is, in prccdio. The plaintiff’s 
counsel contend, that, in a corn mill, there is a 
change produced, which may be compared to a 
sort of renovation of the corn, by the action of the 
elements, producing a profit. The action of the 
elements, however, is not upon the corn, but ab 
exierno: the elements infuse nothing into the 
corn ; there is no renovation of the corn j no in¬ 
crease of its substance. 

t 

The case a^Newte and Chamberlayne\y in I 7 O 6 , is 
the foundation of the modern law upon the subject. 
That case was first determined in the Exchequer j 
and that Court held the same doctrine as the 
Ecclesiastical Courts, that a mill was titheable by 
the tenth toll-dish, as being a tenth of the Mil¬ 
ler’s gross profits. That case went, however, to 
the House of Lords, where seven Judges gave 
their opinions against that decision, Mr. Justice 
Fowell being absent, and the Barons of the Ex¬ 
chequer adhering to the opinion they had already 
given. On the opinions of the seven Judges, the 


* 9 jEditf. 2. St. 1. c. 1. f 7 Bro^ P* C. 3 

[voL. I.] *118 decision 
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decision in the Court of Exchequer was reversed. 
That was the case of a horse malt-mill; but I can¬ 
not find any thing, in the reasoning of the parties 
themselves, as annexed to their cases, or in the 
reasoning of the Judges, which limits the principles 
of that case to such a mill only. 

In all mills, there must be animal force of some 
sort, either brute’s force or man’s force. Even 
where the elements are the principal cause of mo¬ 
tion, still there must be animal force to put the 
machinery into such a state, as that the elements 
can act upon it. Subsequent to Chamberlayne and 
Newte^ other cases occurred, in which some of the 
Judges considered the principles of that case to be 
confined to the particular sort of mill, as in Dod¬ 
son and O liver i in 1720 *, and Chapman and 
jBar/oty t, 1724 ; and it is possible, that there may 
be some history belonging to those cases, which 
we are not acquainted with. 

The case of Carleton and Brightwell t, wliich iiap- 
pened in 1728, has great weight with me. It was 
decided on the authority of Sir Joseph JehjUf a 
most eminent person, and is a decision of tlie 
Court of Chancery. But the dictum of \^ovd.Hard~ 
wicke%i “ that fulling-mills can only pay a personal 
“ tithe, because it is only in the nature of a trade ; 
“ but where there are com mills, each is to pay a tenth 
“ dish,'* — is embarrassing, if accurately reported. 
Lord Hardwicke was not only eminent as a general 
lawyer, but as a tithe lawyer. Very few unconsi¬ 
dered dicta, upon any subject, fell from that person, 
and he must have known the principle of decision 

* Bunh. Rep. 73. f Bunb. Rep. 184. 

1 2 Peere Will. 462. 

I Talbot V. May, 1743. 3 Atkins, 17. 

in 
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in Chamberlayne and Newte. It certainly increases 
the perplexity of this matter very much. Tbomas 
and Price*^ which was decided in the Court of Ex¬ 
chequer, in 1759 , is in favour of tithing by the 
clear profit; and Wilson and Mason, in I 77 O. f 
In the last case, there is much learning applied 
to the subject of mills. There has been a dif¬ 
ference of opinion amongst the Judges, whether 
the tithe of a corn mill is praedial or personal. 
In Gaches and HaynesX, and Hall and Machet^, the 
arguments of counsel, on both sides, admit it to 
be a personal tithe. In the latter case, the Chief 
Baron holds, it is pncdial in respect to the person 
to whom payable, but personal as to the measure 
of payment, that is, by the clear profit. 

Now, under such authorities, what is it proper 
for the Court to do ? It would be a great satis¬ 
faction to me to have the matter set at rest, by 
a direct decision of that Court upon the point. 
But I shall, on the authorities wliich have been re¬ 
ferred to, consider the tithe as personal. The sub¬ 
jects of this kingdom cannot, conveniently, be liable 
to two methods of tithing, creating difterent measures 
of obligation. The decisions of the Court of Ex. 
chequer, and of this Court, should be uniform on 
the same matter. I shall, therefore, direct the 
libel to be reformed, in respect to demanding the 
tenth toll-dish as the tithe of the corn mill. 

* 3Gwill.87l. f Ib. 974, t 16. 1256. 

$ 3 Anstruther, p. 1)15. 
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asthjvbu.isos. 'J'HIS was a question on the power of the Court 
Appointment of to compcl a father to appear as curator ad Utein 

the father of a . , , . . 

minor,as raro/or 01 liis Ron, beiiig a 1111001”, Avlio was citcd to answcF 

^'i^^oflKiior'; to his wife, in a spit of divorce, by reason of cruelty 

but without the ’ and adultery, 
consent of the •' 


father, in order 
to substantiate 

proceedings JUDGMENT, 

against the son 

in a suit of cru- Sii' WUUam Scott, — TIus is a proceeding for 
tery, not sut- divorce against a minor; and it is laid down in 
tamed. books of practice that a minor cannot appear 

in person, but must appear by his guardian or 
curator ad litem^ lawfully assigned. 

If a minor has no guardian or curator ad litem, 
and none can be assigned for the purpose of 
substantiating proceedings against him j it must 
amount to a total denial of justice towards the 
other party, who complains of his conduct, and 
who is, in this case, his wife, complaining of brutal 
and barbarous treatment, and praying the protec¬ 
tion of the Court to be given to her, by a sentence 
releasing her from the necessity of cohabitation. 
Though he has no guardian, he has a father who is 
his natural guardian by the law of the land, who 
can bring actions on his behalf for injuries done 
to him, and is bound to maintain his child,—who 
may bring in this Court suits, on his behalf, against 
the wife, of exactly the same nature with that 
wliich is now brought against his son. The minor 


* Oiighton, tit. 20, 


has 
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has elected him his curator ad litem, and the Beaurainf. ». 
father has refused, upon repeated applicati|ns, to 
accept the office, though offered to be protected asthiv^oD. jsos. 
from any expence, that might be incurred in the 
discharge of a paternal duty corresponding to the 
paternal privileges he enjoys;—and the son alleges, 
that there is no other person who will accept the 
office. In this state of things, unless he can be 
assigned curator, this consequence must follow, 
that minority shall protect a man in the most out¬ 
rageous treatment of his wife. His marriage, as 
a minor, does not take him out of his minority, nor 
out of the incapacities of suing, or being sued, that 
belong to that state of minority. I have a right to 
suppose this tobea case of extreme oppression, that 
cries loudly for relief; — and if this Court cannot 
appoint the natural guardian to be the curator ad 
litem, this most dreadful of all doctrines inevit¬ 
ably follows, that the unfortunate woman, who 
marries a minor, is doomed to continue under the 
most intolerable tyranny that can be exercised over 
a wife. Minority is to give total impunity. Other 
Courts exercise a power of nominating officers of 
their own, or other proper persons, to be guardians 
for, this purpose. But this Court neither has nor 
claims such power, and unless it can compel the 
natural guardian to perform his personal duty, there 
is a complete defeasance of all remedial justice. 

Under this necessity, and to prevent that failure, 

I shall hold the father to be curator ad litem, and 
enforce the process for that purpose. It may be a 
new case; because fathers have been willing to stand 
forward in aid of justice, and in vindication of their 
sons. But it appears to be a case, for which an 
urgent necessity calls upon the Court to provide, 

K K 2 in 
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^beaSrTin^’ manner that It can; and, I trust, that 1 

-do not^xceed the limits of my duty, when I adopt 

aithATw.isoB. the course which T propose: But if it should ap¬ 
pear otherwise, I trust it will be pointed out in 
what better mode this Court could, more regu¬ 
larly, as well as more effectually, have reached the 
justice of such a case. 


The Court assigned the father accordingly to 
give an appearance, as guardian to his son, by the 
next Court day. The order not being complied 
with, on the 7th of December 1808, the Court, on 
the prayer of the wife, pronounced the father 
contumacious, and signed the schedide of excom¬ 
munication. 

Trom that sentence, an appeal was prosecuted 
to the Court of Arches, which affirmed that decree; 
and on 7th December 1809, another schedule of 
excommunication was porrected and signed, when 
the party was accordingly excommunicated. In 
the meantime application was made to the Court 
of Chancery for a writ of assoiler and deliverance 
to the Bishop, to absolve him. That writ was 
decreed on 12th February 1810*, and on 9tli 
April the party was absolved, t 


* ] 6th Ves. Jun. 346. 

t The use of excommunication was discontinued sub modo by 
statute .53 0. 3. c. 127. Vid. Appendix, No. 5, p. 25. 
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LAGDEN ROBINSON and GREEN. 

was a suit instituted by the Reverend 
Henry Allen Lagden^ Vicar of' Ware, with the fitJeH'Sw- 
vicarage of Thundridge annexed, in the county of .. 

^ . •' vicarage, though 

Hertford, against Jacob Symms Robinson and not in simple 
James Green, Parishioners of the same, for SermrSid 
“ having received and possessed, either by them- 
** selves or some other person or persons, all the 

, account, &c. 

“ tithes, tenths, and ecclesiastical rights and emo- 
“ luments of a certain mill for grinding corn j and 
“ having subtracted, taken, and converted the 
“ same to their own use, without compensation or 
“ composition, during the several years 1801, 

“ 1802, 1803, 1801, 1805.” 

Judgment. 

Sir William Scott. —This is a suit brought by the 
Vicar of Ware, for tithes of a mill, against the 
defendant, as occupier of such mill in the parish of 
Ware. There is no doubt that modern mills are 
liable to the payment of tithes to some person, as 
there is no plea de non decimando in their favour; 
and the tithes must be due either to the Rector, or 
to the Vicar by endowment. The only question 
that can be raised is, to which they are to be paid; 
since to one or the other, by the general law of 
the country, they must unquestionably be due. It 
appears, that the tithe of this mill has not been 
claimed for a considerable time; it is doubtful, 
indeed, whether it was ever claimed ; certainly not 
by the present Vicar. The Vicar has proved his 
induction; it is also necessary, that his endow¬ 
ment 
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Laodcn V. * 
Robinson and 
Grbin. 


7th Dee. 1810. 


merit should be proved in some form j for that 
obligatign always lies on the Vicar. 

The original endowment is not exhibited; but 
an authenticated copy of an instrument is pro¬ 
duced, which is equivalent to the endowment; but 
it is of rather difficult construction, I have, how¬ 
ever, thought it my duty to examine the original, 
which is of great antiquity, of the date of 1231. 
The instrument recites, in the first part of it, some 
contested claims and disputes which existed be¬ 
tween the Prior of Ware and the Vicar, and which 
the then Bishop of London^ and the then Dean of 
SL PauVs, are empowered, by Pope Gregory the 
Ninth, to settle. By the commencement of the 
instrument, it would appear, that the Prior had 
exacted an annual pension of ten marks of silver 
from the Vicar, and also had seized the tithe of 
mills, and of several acres of arable land. The 
parties are called, and an award is made, by 
which the Vicar is relieved from the pension, and 
it is then directed, “ that for the greater security 
« of the Vicar, and for the putting an end to dis- 
putes, if the Prior of Ware, or any of his suc- 
“ cessors, should demand or claim (which it is 
“ hoped they will not) any right or title in the 
“ aforesaid pension of ten marks, that thence- 
forwards the Vicar shall have the tithe of mills 
** of the whole vill of Ware and ThundrychP 
How tliis arose, it may not be easy now to say; 
but on the face of it, it looks like a conditional 
grant; and the connecting reason of the agree¬ 
ment, which was perhaps dependant on the history 
of that time, may be lost. There follows another 
part, however, which contains an actual and posi¬ 
tive conveysmce of the tithe of mills, amongst 

15 other 
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other tithes, in the most full and unequivocal terms; *. 

that the Vicar, and all future Vicars, “ shall have oaciw. 

“ the tithes of millst merchandize,” and a variety _ 

« , .11 1 mi . 7thn«e. ISIO, 

ot other articles there enumerated. This afiirms 
the conveyance to the Vicar without limitation. 

In the entry of this composition in the original 
instrument, preserved in the registry of the Diocese 
of London, are these entries as marginal notes, 
applied to the different parts of the subject matter. 

“ Remissio pensionum, penalis conditio, dotatio 
Vicarii de Ware” which are clear illustrations of 
the meaning of the instrument. The title of the 
Vicar, therefore, appears to me to be sufficiently 
established. The remainder of the case is simply 
matter of account*, and relates only to the quantity 

of 


* In this case, an allegation had been given in, pleading some 
matters of deduction on behalf of tlie defendant, when an objection 
was taken to the plea, on the ground that some articles, set forth 
in the allegation, were contradictory to admissions that had been 
made in the answers of the defendant. 

Judgment, —Sir William Scott .—This is a defensive allegation, Fgb. 1809 . 

in a suit for tithe demanded for several years past: on that ac¬ 
count some indulgence is required, in consideration of the diffi¬ 
culty of making as exact a return in his answers, as might other¬ 
wise be expected to be given by the party himself, who nowoflers 
this allegation. There would be equity in that mode of reason¬ 
ing, if the delay had not originated in similar conduct imputable 
to the defendant, and there is, 1 think, ground for that imputa¬ 
tion. The defendant had stood for many years, and still stands 
now before the Court, asserting, that no profit whatever was 
made of the mill. If that was so, there would be no ground for 
imputing laches to the Clergyman, that he did not sooner agitate 
the question, as it could not be expected that he would sue for 
nothing. It has been said, that no demand was made before 
1805. It is not probable that the mill should not produce 
some profit. Looking at the opposition now made, the Court 
cannot but suppose that it was owing to some intimation of the 
same sort, that there had been so long a forbearance of the for¬ 
mer demand. It is true, that causes of this description arc 
usually determined on the libel and the answers of the parties. 
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lacben w. of corn, ground at the mill during this period of 

Rosinson and , , • i , ■ , , f 

geeen. yoafs, and the tithe that is stated to be due: cer- 

""TZ - tain deductions are claimed, but on which there 

710 itec. 1810. . 

• IS now no dispute. 

The 

as the demands are usually for lilhes of small value, and it is de¬ 
sirable to discourage expensive proceedings as to the proof. If 
the party had stood on his answers, they would have been de¬ 
cisive, but he has not so done. An allegation is offered, and the 
Court is certainly disposed to hold, that any variation from the 
answers is not admissible, unless some very satisfactory reason 
can be given for it, that may convince the Court that the matter 
had escaped the recollection of the party, and for reasonable 
cause. In the present case, which must necessarily depend on a 
recurrence to several years past, there may be reason for the 
indulgence which is prayed. But the Court will exercise it, 
keeping, at the same time, strict watch on the other parts of 
the proceedings, that they may not run into more length and ex¬ 
pence than is necessary. 

As to the causes assigned why in a mill, consisting of six pair of 
atones, four only are worked, they are unnecessary to be pleaded, and 
may lead to an oppressive quantity of evidence; and the fact that a 
larger capital would be required than is employed, on account of 
the decline of the mealing business, is, as far as regards the quantum 
of capital, a fact entirely within their own knowledge. If the fact 
appears, that no more than four pai*- are worked, the Court will 
readily presume, that it is done for a good cause, and that they use 
as many as they conveniently can. That article, therefore, must be 
amended underthese observations. The second article, which relates 
to the quantity of corn ground at the mill, during the several periods 
for which tithe is claimed, is not objected to. The third article 
states, that they have other occupations, as mealmen and farmers, 
and have not kept the accounts separate; so that it is impractica¬ 
ble for them to state the exact account of each. Xliis is inadmissi¬ 
ble in its present form. The parties must produce as exact an 
account as they can ; if there is any difficulty, it is occasioned 
by themselves, and it is not sufficient for them to plead, that 
they mix their different occupations together, so as to make it 
impossible to account. The next article relates to hired store¬ 
houses. This expence may be charged, as common to all mills ; 
since, I presume, it belongs necessarily to the trade to keep the 
grain of different parties distinct. I may he inclined to allow 
something for these sheds and barns, if they can shew that they 

were 
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The only question on which it is further neces¬ 
sary that the Court should give any opinion, is tiie 
matter of costs. These are subject to the discretion 

were obliged to hire them; though I observe, that no amo unt, of ex¬ 
pence is stated in the article. The next article pleads expences 
of shops at Hertfordy though the precise deduction is not stated. 
I will not reject this article in the present stage. The next 
relates to oil, coals, fuel, and other minor expences, which are 
not necessary to be pleaded, as every body must know, that the 
mill cannot go on without them. Another article states, that from 
the ancient structure of the mill, more men are necessary to be 
employed. This history is not material, as the Court will give 
the parties credit for not employing more men than are really 
wanted; the Court will presume, that they are men of prudent con¬ 
duct in tlieir trade. The 9th and 10th articles plead the books of 
accounts, which will be very burdensome to the other party in taking 
a copy. It is usual to exhibit a schedule of the articles charged, 
which must'be done in'the present case ; and I reject the books. 

The next pleads that the mill is old; that it was built in 1723» 
and is in want of continual repairs; and that ^700 had been ex¬ 
pended upon them. In proof of this averment, an account is pro¬ 
duced, which amounts to J^500, I should not limit the party to 
the exact sum mentioned in the answers, but give them the bene¬ 
fit of the expenditure for so much as may be satis/actorily 
proved. The Idth article pleads parochial rates, and high¬ 
way rates; that as to the highway rate, the service has been 
done by coinjwsition paid ; it is described as a personal ser¬ 
vice, and that payment is made only by those who have not, 
horses and carts to do the required work. I will not decide on 
this point at present, though I am not clear, that such an item 
might not be ground of objection and deduction. 1 will, how¬ 
ever, intimate an opinion, that if the rate is merely a personal 
service, it is not tjube allowed. The window tax and house tax 
are not connects with the profits of the mill necessarily, as 
pleaded; they seem to refer to the dwelling-house which the 
parties must have, and the terms are to be taken in their usual 
acceptation. If this deduction is insisted on, the article should be 
reformed, to the effect of alleging, that the tax is paid for the mill. 
There is, lastly, a charge, that if the parties kept a foreman, they 
should pay him ^100 per annum, but that they do the business 
themselves. Other millers may choose to keep a foreman, but the 
necessity of determining upon a deduction of that kind, does not 
exist here, as it is not an actual disbursement, the parties here doing 
their own work. Under these observations, I admit this allegation. 

L L of 
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of the Court, to be exercised on the nature of the 
suit, and the conduct of the parties in it. The 
general rule is, that such a party is entitled to costs, 
unless they are forfeited by his misconduct. At 
the same time, there are other circumstances which 
are lit to be taken into consideration, which might 
render it a matter of peculiar delicacy, in the 
present case, to make any tender. Tithes had 
not been demanded, as it is presumed, within the 
memory of man ; they certainly had not been by 
the present Vicar, which led, almost unavoidably, 
to the suit. Secondly, there is the obscurity in the 
endowment, which must have contributed to the 
determination of the party to take the judgment of 
the Court. These circumstances would render the 
ordinary obligation of making a tender peculiarly 
difficult; and though the Court is of opinion, that 
the Vicar on the whole is entitled to the tithes. It 
throws out these observations, wishing that the 
parties would come to some amicable agreement 
under the advice of counsel. If that cannot be 
effected, I must give my opinion absolutely on this 
point. It will, however, be very satisfactory to the 
Court, if this recommendation should be adopted. 


On 14th December the Court gave costs gene¬ 
rally j but directed them to be taxed moderately, 
taking off the expences of the deittidant on the 
examination of witnesses on the last allegation. 
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No. 1. 

The PETITION of the JEWS, for the repealing of the Act of 
Parliament for their Eanishment out of England, presented to 
His Excellency, and the General Council of Officers, on Friday, 
Jan. 5th, 1648. 

A. D. 1648. 

To the Right Honourable Thomas Lord Fairfax, His Ex¬ 
cellency, England’s General, and the Honourable Council 
of Warre, convened for God’s Glory, Israel’s Freedom, 
Peace, and Safety, 

The humble Petition of Johanna Cartwright, Widow, and 
Ebenezer Cartwright, her Son, free-bom of England, and 
now Inhabitants of the City of Amsterdam, 


Humbly sheweth, 

'T’HAT your Petitioners, being conversant in that city with and 
^ amongst some of Israel’s race, called Jews, and growing sen¬ 
sible of their heavy outcryes and clamours against the intolerable 
cruelty of this our English nation, exercised against them by that 
(and other) inhumane exceeding great massacre of them, in the 
reign of Richard the Second, King of this land, and their banish¬ 
ment ever since, with the penalty of death to be inflicted upon 
any if they return into this land; that by discourse with them, 
and serious perusal of their Prophets, both they and we find, that 
the time of the recall draweth nigh ; whereby they together with 
us shall come to know the Emanuel, the Lord of life, light, and 


glory, even as we are now known of him ; and that this nation of 
England, with the inhabitants of the Netherlands, shall be the 
first and readiest to transport Israel’s sons and daughters, in their 
ships, to the land promised to their forefathers, Abraham, Israel, 
and Jacob, for an everlasting inheritance., 

For the glorious manifestation whereof, and pyous means there¬ 
unto, your Petitioners humbly pray, that the inhumane cruel sta- 
_ . s. tute 
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tute of banbhment, made against them, may be repealed, and 
they, under the Christian banner of charity and brotherly love, 
may again be received and permitted to trade and dwell amongst 
you in this land, as now they do in the Netherlands. By which 
act of mercy, your Petitioners are assured of, the wrath of God 
will be much appeased towards you for their innocent bloodshed ; 
and they thereby daily enlightened in tht saving knowledge of him, 
for whom they look daily, and expect, as their King of Eternal 
Glory, and both their and our Lord God of Salvation (Christ 
Jesus). For the glorious accomplishing whereof, your Petitioners 
do and shall ever address themselves to the true peace, and pray, 
&c. 

This petition was presented to the General Council of the 
Ofticers of the Army, under the command of his Excellen(!y 
Thomas Lord Fairfax, at Whitehall, on January 5th, and favour¬ 
ably received, with a promise to take it into speedy consideration, 
when the present more public affairs are dispatched —Collection 
of Pamphlets, Bri. Mus. No. 403. art. 17. 


No. 2. 

At the Court at Whitehall, 11th February 1673. 

Present, the King's most Excellent Majesty in Council. 

UPON the petition of Abraham Delivera, Jacob Franco Mendez, 
Abraham de Porto, and Domingo Francia, on behalf of themselves 
and others, the Jews trading in and about the city of London, 
setting forth, that, in the year 1664, upon their humble petition, 
his Majesty wa.s pleased to declare, that they might promise 
themselves the effects of the same favour as formerly they had, so 
long as they demean themselves peaceably and quietly, and with¬ 
out scandal to the government; that although the Petitioners 
have so behaved themselves ever since, yet they were last quarter 
'sessions indicted of a riot at Guildhall, for meeting together for 
the exercise of their religion in Dukes Place ; and the bill was 
found against them by the Grand Jury. And praying his Majesty 
would be pleased to permit them, during their stay here, to reap 
the fruits of his accustomed clemency, or give them a convenient 
time to withdraw their’persons and estates into parts beyond the 
seas. His Majesty in council taking this matter into consider¬ 
ation, 
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ation, was this day pleased to order, and it is hereby ordered, 
that Mr, Attorney General do stop all proceedings at law against 
the Petitioners, who have been indicted as aforesaid, and do 
provide they may receive no further trouble in this behalf. 


At the Court ofWhitehaU, I3th November 168.5. 

Present., the King’s most E-xcellent Majesty in Council, 

UPON reading this day at the board the petition of Joseph 
Henriques, Abraham Delivera, and Aaron Pacheco, ovenseers of the 
.Jewish .synagogue, and the rest of the Jewish nation, .setting 
forth, thai lii.s late Majesty, of ble8.sed memory, having found the 
Petitioners and their nation ever faithful to the government, and 
ready to serve him on all occasions, was pleased, in February 
1673, to signify his royal pleasure, that whilst they continued 
quiet, true, and faithful to the government, they should enjoy the 
liberty and profession of their religion, which they accordingly 
peaceably exercised till Michaelmas Term last; that several writs 
out of the King’s Bench, on the statute made in the 23<l year <if 
Queen Elizabeth, had been taken out against forty-eight of the 
.lewish nation, by one Thomas Beaumont, and thirty-seven of 
them arrested thereupon, as they were following their occasions 
on the Royal Exchange, to the great prejudice of their rejjutution 
both here and abroad ; and therefore praying his Majesty to permit 
and suffer them, as heretofore, to have the benefit of the free 
exercise of their religion, during their good behaviour towards 
his Majesty’s government. His Majesty, having taken this matter 
into his royal consideration, was pleased to order, and it is hereby 
accordingly ordered, that bis Maje.sty’s Attornej General do stoj) 
all the sjiid proceedings at law against the Petitioners; his 
Majesty’s intention being, that they should not be troubled upon 
this account, but quietly enjoy the free cxerci.se of their religion, 
whilst they behave themselves dutifully and obediently to bis 
government. 


W. Bridgemaii. 
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No. 3. 

/ 

The following Extracts arc taken from the Horae liiblicae, Butler s 
Works, vol. i. 0. 1. s. 3. 

“ NOTWITHSTANDING the destruction of the city of Jeni- 
“ Salem, a large portion of the Jews remained, or established 
“ themselves, in Judaea. By degrees they formed themselves into 
“ a regular system of government, or rather subordination, con- 
“ nected with the various bodies of Jews dispersed throughout the 
“ world. They were divided into the Western and Esistem Jews. 
“ The Western were those who inhabited Egypt, Judaea, Italy, 
“ and other parts of the Roman Empire. The Eastern were 
“ those that were settled in Babylon, Chaldaea, and Persia. The 
“ head of the Western Jews was known by the name of Palriarvh; 
“ the head of the Eastern Jews was called ‘ Prince of the Captivity.' 

“ The office of Patriarch was abolished by the imperial laws 
“ about the year 429, from which time the Western Jews were 
“ solely under the rule of the chiefs of their synagogues, whom 
“ they called Primates. 

“ The Princes of the Captivity had a longer and a more splen- 
“ did sway. They resided at Babylon or Bagdad, and exercised 
“ their authority over all the Jews who were established there or 
“ in the adjacent country, or in Assyria, Chaldasa, or Parthia. 

“ They subsisted as late as the twelfth century. 

• • 

” In the midst of their depression and calamities, the Jews 
“ were attentive, in some measure, to their religion and language. 
“ With the permission of the Romans, they established academies ; 
“ The most famous were those of Jabn^, and Tiberias. About 
“ the reign of Antoninus Pius, Rabbi Jehuda Hakkadosch pub- 
“ lished a collection of Jewish traditions, called the Misna, the 
“ style of which seems to shew, that their attempts to restore 
“ their language had not been unsuccessful. A Latin translation 
“ of it was published by Surenhusius, at Amsterdam, 1698—1713, 

in six parts, or volumes, folio. As a supplement to this, the 
“ first Gemara was written, for the use of the Jews of Judaea, 
“ whence it is called ‘ the Gemara of Jerusalem.’ The style of 
“ it is so abrupt and barbarous, that the most profound Hebraists 
“ almost confess their inability to understand it. After the death 
“ of Antoninus Pius, a fresh persecution broke against them, 
“ and they were expelled from their academies within the Roman 
•’ Empire. The chief part of them fled to Babylon, and the 

“ neigh- 
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neighbouring countries, and there, about the fifth century, 
“ published what is called the second or Babylonish Geniara, ex- 

ceeding the former in barbarism and obscurity. A translation 
“ of it was begun in Germany, by Rabe. The JMisna, and the 
“ two Gemaras, formed what is called the Talmud; and the idiom 
“ of this collection is called the Talmudical. It is used by many 
“ of their writers. About the year 1038, the Jews were expelled 
“ from Babylon. 

“ Some of the most learned of them passed into Africa, and 
“ thence into Spain. Great bodies of them settled in that king- 
“ dom. They assisted the Saracens in their conquest of it. 
“ Upon that event, an intimate connexion took place between the 
“ disciples of Moses and the disciples of Mahomet. It was ce- 
“ mented by their common hatred of the Christians, and subsisted 
“ till their common expulsion. 

“ This is one of the most brilliant epochs of Jewish literature, 
“ from the time of the destruction of Jerusalem. Even in the 
“ darkest ages of their history, they cultivated their language with 
“ assiduity, and were never without skilful grammaria^is, or subtle 
“ interpreters of Holy Writ. But with respect to the period we 
“ are speaking of, it was only during their union with tl>e Sara- 
“ cens, and under the Caliphs of Bagdad, that they ventured into 
“ general literature, or used, in their writings, a foreign, and 
“ consequently, in their conceptions, a profane language.’’ 

VII. 4. The religious tenets of the Jews are tliirtccn in 
number; amongst which are, viz.; 

“ 8tb. I believe, with a perfect faith, that all the law, which at 
“ this day is found in our hands, was delivered by God himself to 
“ our master Moses. (God’s peace be with him.) 

“ 9th. I believe, with a perfect faith, that the same law is never 
“ to be changed, nor any other to be given us of God, (whose 
“ name be blessed.) 

“ 10th. I believe, with a perfect faith, that God (whose name 
“ be blessed), under.standeth all the works and thoughts of men; 
“ as it is written in the prophets, He fashioneth their hearts alike; 
“ He understandeth all their works. 

“ 11th. I believe, with a perfect faith, that God will recom- 
“ pense good to them who keep his commandments, and will 
“ punish them that transgress them. 

“ 12th. 1 believe, with a perfect faith, that the Messiah is yet 
“ to come; and although he retard his coming, yet I will wait 
“ for him till he come. 

a 3 


“ 13th. I 
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" 13th. I believe, with a perfect faith, that the dead shall be 
“ restored to life, when it shall seem fit unto God the Creator, 
“ (whose name be blessed, and memory celebrated, world without 
“ end. Amen.)” 

VII. 5- The doctors and teachers of the Jews have been dis¬ 
tinguished by different appellations. 

Those employed in the Talmud were, from the high authority 
of their works, among the Jews, called Aemouro’im, or Dictators. 
They were succeeded by the Seburoim, or Opinionists, a name 
given them from the respect which the Jews had for their opinions, 
and because they did not dictate doctrines, but inferred opinions 
by disputation and probable arguments. These were succeeded 
by the Gheonim, or the Excellent, who received their name from 
the very high esteem, and even veneration, in which they are held 
by the Jews. They subsisted till the destruction of the academics 
of the Jews in Babylon by the Saracens, about the year 1038, 
From that time the le.arned among the Jews have been called 
Rabbins, or the Masters. 

It is seldom, that a Jew applies himself to profane litera¬ 
ture. Even the lawfulness of it has been generally ques¬ 
tioned. Some have greater respect than others for the Talmu- 
dical doctrines. In consequence of using in his writings some 
free expressions concerning them, a violent storm was raised 
against Maimonides. Kimchi, and, generally speaking, all the 
Spanish and Narbonnese doctors took part with him; the others, 
led on by R. Solomon, the chief of the synagogue of Montpellier, 
opposed him — both parties were equally violent, and the syna¬ 
gogues excommunicated each other. This dispute commenced 
about the middle of the twelfth, and lasted till nearly the thir¬ 
teenth century. But the great distinction of the Jewish Rabbins 
is that of the Tanaits or Rabbanists, and Caraites. The first are 
warm advocates for the traditionary opinions, generally received 
among the Jews, particularly those of the Talmud, and for the 
observation of several of the religious ceremonies and duties, 
not enjoined by the law of Moses : the others absolutely reject 
all traditionary opinions, and hold all rites and duties not en¬ 
joined by the law of Moses, to be human institutions, with which 
there is no obligation that a Jew should comply. 
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No. 4. 

LINDO V. BELISARIO.—Vid. supr^i, p. 216. 

Judgment in the Court of Arches. 

Sir William Wynne.—This is a suit of jactitation brought aistNov. 1796. 
originally in the Consistory Court by Miss Lindo, a minor, or 
rather by her guardian, i^ainst Mr. Mendes Belisario. 

The cause commenced by a citation which bears date the 
28th of November 1793, —a libel was admitted, without oppo¬ 
sition, pleading the jactitation. An allegation, justifying the 
jactitation, was admitted on the part of Mr. Belisario, and an 
allegation in reply, on the part of the minor, was given in. Upon 
these pleas, and the evidence taken upon them, the cause was heard 
in the Consistory Court of London, on the 4th August 1795; when 
the Judge of that Court, by his interlocutory decree, pronounced 
that Aaron Mendes Belisario had failed in the proof of his alle¬ 
gation, and that the said Esther Lindo, spinster, was not his wife. 

From that sentence the present appeal is brought. 

A very singular case it most undoubtedly is, in which an Eccle- 
clesiastical Court is called upon to pronounce, and has pronounced, 
upon the validity of a marriage between a Jew and Jewess, cele¬ 
brated according to the rights of the Jewish religion. The only 
instance within my memory, which goes a very considerable way 
back, in which a Jewish marriage was at all put in issue in any 
Ecclesiastical Court, was that which came before the Prerogative 
Court in the year 1794, in the case of Figevena and Silveirn 
against Alvarez *. That was an interest cause. It was a ques¬ 
tion, 

• On admis.sion of a libel, pleading “ a marriage between Jews, according to the 
“ rites and ceremonies of the Jewish religion,” Dr. Harris and Dr. Jjaurence ob¬ 
jected. That persons coming before the Eicclesiastical Court to claim any right by 
marriage, under that jurisdiction, must shew the marriage to have been agreeably to 
the rites and ceremonies of the Church Christian. That it was so decided in Haydon 
V, Gould, Prerog. and affirmed in the Delegates, 1 Salk. p. 119. That there bad 
been another case also, Hutchinson v. Brooksbank, I.evinz, 37«}. of a person sued 
for fornication, where there had been a marriage in a conventicle, and in which there 
was a motion for prohibition, on which the court of common law never finally deter¬ 
mined. That the same principle held as to Jewish marriages, and there was a 
clause in st. 6 & 7 Will. & Mary, di. 6. s. 5, 7, and respecting Quakers, 

Papists, Jews, or any other persons who shall cohabit and live together as man and 
wife, and be thereby liable to pay the several and respective duties payable on mar¬ 
riages, &c. “ That nothing herein contained shall be construed to make good or 
“ effectual in law any such m.irriage or pretended marriage, but they shall be of 
“ the same force and virtue, and no other, as they would have been if this act had 
** never been made." That it might have been sufficient perhaps to have pleaded 

a 4 “ the 
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LiNDo V. should be entitled to the property of the party de- 

BELiSARio. ceased ? The person, who appeared before that Court, urged 

. .. ■ himself to be the legitimate son of the person whose property 

was disputed, which was disputed by others: — though the cir¬ 
cumstances of that marriage were pleaded, yet it came to no 
sentence, because the parties agreed. No Jewish marriage has 
come before this Court at all, except that. I was not aware of 
the instance, which Dr. Swabey has mentioned to-day, of Andreas 


the owning and acknowledgment of the parties, and the marriage might then have 
been taken on the ground of presumption or repute, but that if the actual marriage 
was pleaded, it must be such a marriage as was agreeable to the rites of the 
church of England. 

In support of the allegation, Sir William Scott and Dr. NichoU submitted, that 
this was the Sxst time that the principle had been maintained, that Jews cannot cele¬ 
brate mam'ages otherwise than according to the rites of die Christian church. The 
peculiar and fundamental tenets of their religion were adverse to their use of the 
rites of the Christian church, and distinguished their case materially from Dissent¬ 
ers, who acknowledged the same ftindatnental doctrines, and did, occasionally, fre¬ 
quent the service of the church. As to Quakers, the question had never been 
formally decided. But as to Jews, it was unreasonahb to maintain, that their mar¬ 
riages according to their own rites should not be valid. They had existed always 
as a separate community, and in some respects on the footing of aliens, and were 
entitled to have their marriages tried by their own law. Acts of parliament 
had recognized this principle in declaring that the marriage act should not extend 
to Jews. If no Jewish marriage could be good, in all cases of mtestacy the 
Crown would succeed to the ed^ts, which had never been maintained; that the 
very silence on this point was a recognition of the validity of such marriage ; and 
as to the distinction that you might plead the acknowledgment, but not the fact of 
marrbge, it was one which the Court would not sustain. 

Court. —Sir William Wynne.—The objection taken is, as far as 1 know, 
perfectly novel. 1 do not recollect any case which I can name, in which a Jewish 
marriage has been pleaded ; and I take it there has been no case, in which a Jew 
has been called upon to prove his marriage. If there had, I conceive that the 
made of proof mutt have been conformable to the Jewish rites; particularly since 
the marriage act, which lays down the law of this country as to marriages by banns or 
licence, for all marriages had according to the rites of the Church of England, and 
with an exception for Jed's and Que^ers; Tlut is a strong recognition «f the validity 
of such marriages. As to Dissenters, there is no such exception, and no one would 
trust to the rules of their partiailar dissenting congregations, for the validity of 
marriage. The comparison, therefore, between the Jews and Dissenters does not 
hold, and more particularly in this, that the Jews are Antichristian, the Dissenters 
Christian. Dissenters marry, and Papists marry, in the church of England. 
In Haydoli v. Gould the marriage was according to their own invention, and the 
Prerogative Coun refused to acknowledge that marriage. Here the parties arc 
alleged to have been married “ according to the rites of the Jewish church.” And 
1 am of tqiiiuon, that this allegation is very pro{%r to be admitted. 

V. Andreas, 
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V. Andreas, which passed in 1737 j where, as I understand the state¬ 
ment, there was a suit for the restitution of conjugal rights brought 
by a Jewess against her husband, and the libel was opposed upon 
the ground, that a Jewish marriage was not a matter for the 
jurisdiction of the Ecclesiastical Court. In that case the plea 
was admitted, but it does not appear to have gone any further.* 
The validity of the marriage, therefore, might not have come 
in issue at all in that case; because the person who brought 
m suit, insisted that there had been a Jewish marriage, and 
pleaded the fact, that the plaintiff was the wife of such a person. 
So far as it went, therefore, the Court was not to inquire 
whether it was a valid marriage, or not; but taking the fact 
to be, as you always do, upon the admission of a plea, that she 
was the lawful wife, she desired she might have the aid of this 
Court, calling upon her husband to restore her conjugal rights. 
The Ecclesiastical Court was the only one they could apply to. 


* Consist. 4 sess. Nov. 24, 1737, before Dr. Henchman. Andreas and 
his Wife were both Jews, and were married according to the forms of the Jewish 
nation; she cited him to answer to her in a cause of restitution of conjugal rights. 
On admistion of the libeli Dr. Strahan objected, that, as they had been mar* 
ried according to the forms of the Jewish nation, and not of the Church of 
England, the Court could take no notice of such marriage, and she could not 
institute such a cause against her husband in the Ecclesiastical Court. And the 
case of Green v. Green was cited, where a Quaker instituted suck a suit, and Ike 
libel was dismissed, because they were not married according to the forms of the 
Church of England,—The Court was of opinion, however, that as ilie parties had 
contracted such a marriage, as would bind them according to the Jewisii forms, the 
woman was entitled to a remedy, and that the proceeding would well lie, and 
admitted the libel.—In 1661 a marriage between Quakers, according to their own 
ceremonies, was held valid at the assizes at Nottingham, in a cause of ejectment, 
p. 492. Sewel’s Hist, of Quakers.—In the case ofHarford v, Morris, Mr. Justice 
Willes said, that he remembered a case many years ago upon the Circuit, where 
a Quaker brought an action of Crim. Con. in which it was necessary to prove 
the marriage. The objection was taken, that he was not married according to the 
rites of the Church of England, and the point was argued; but it was over¬ 
ruled ; and the plaintiff recovered thereon. In Dodgson v.Haswell, Deleg. 1730. 
There was suit between two Quakers, in which the libel pleaded a marriage had, 
in thcmanner usually obsened by those of their religion, by the public declaration 
thereof at their monthly meetings in the form pleaded, and that notwithstanding 
the Defendant had refused to solemnize and consummate. The defendant ad¬ 
mitted the contract, but alleged that if was conditional. There had been two 
sentences against the defendant in the Consistory of Durham, and afterwards at 
York. It does not appear what was the result of the proceedings in the Dele¬ 
gates. 


UNDO V. 
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The Jews are entitled to civil rights of every kind, and particularly 
those of marriage; anti therefore there must be a Court that shall 
carry those rights into effect, as well as the rights to property. 
It does not appear to me, that the validity of the marriage would 
have come in question at all, so far as the pleas went. 

The case of Green v. Green * was a case of a Quaker woman 
bringing a suit of restitution agtunst her husband. The same 
objection was taken, that they were not persons married in such 
a way as this Court would recognize. I do not at present re¬ 
member whether that suit ever came to a sentence. 

This is the first cause, therefore, where the validity of a Jewish 
marriage has been put distinctly in issue in an Ecclesiastical 
Court. That being the case, it is very material for me to consider 
bow the matter comes before the Court, and with what view, 
especially when it comes directed by the high authority which 
has sent it to these Courts. It appears, by instruments which 
are annexed to each of the allegations given in, that the pro¬ 
ceedings in the Consistory Court were commenced, in pursuance 
of an order made by the Lord Chancellor, that Abraham De 
Mattos Mocatta should institute a suit in the Consistory Court 
of the Bishop of London, in behalf of Esther Lindo, to whom he 
is guardian, to try the validity of the marriage said to have taken 
place, between her and Aaron Mendes Belisario. It is further pleaded, 
that this order was obtained by the petition of the Executors of the 
wills of the Father and Mother of the said Esther, and the Trus¬ 
tees of a sum of money under her father’s will, amomiting to 
about £4,000; that, by the will of her Mother, the interest of 
certain monies is to be applied to her use, until she attained the 
age of twenty-one, or day of her marriage, provided she married 
with the consent of the major jiart of her Mother’s Executors; 
but in case she married without such consent, then the money was 
t o go to her issue, and in default of such issue, to be divided among 
the other daughters of the Executrix. It has been further stated to 
the Court, that Aaron Mendes Belisario was a person in low cir¬ 
cumstances, and that it was a very improvident match, but that 
he insisted she was, in point of fact, his wife, and was married 
to him on the 26th July 1793, and threatened to institute j)ro- 
ceedings at law to get possession of her person and property. 

Under those circumstances, it became necessary, before the 
Coiut of Chancery could stir in this business so as to make any 


* Vide note, supra, p. 9. 
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order, to know whether there had been a marriage, and whether 
the young woman, by whose guardian this suit was instituted, 
was a wife or not. That is the question to be determined; 
and it was of consequence, because it further would arise, 
supposing she had married without the consent of );he executors, 
whether she was legally married or not ? In order to determine 
this, it was referred, by the Lord Chancellor, to the Consistory 
Court of London, where the parties were domiciled. The reference 
must, undoubtedly, have been made upon the analogy of courts, 
the Court knowing, unquestionably, that, by the law and consti¬ 
tution of this country, the Ecclesiastical Court is the only Court 
which has cognizance of marriages; but it was without considering 
more particularly what the persuasion or religion of the parties was. 
It is sent to the Ecclesiastical Court, which is the ordinary juris¬ 
diction with regard to marriages, ^but decides upon very different 
rules and grounds than those upon which this must be considered. 
In marriages between Christians, the Court is in possession of the 
law which it is to administer, and must be supposed to be con¬ 
versant in that law; but that is not the case with respect to the 
law of the Jews. The Court Christian, as it is called, has no 
power upon that law but by analogy. It came to the Consistory 
Court, and the Judge, seeing in what manner it was brought, 
took certain rules for his guide, I think very properly, and 1 
shall do the same. The rule of decision must necessarily be 
different with respect to this marriage, from that which it would 
be between Christians. I must attend to the ground upon which 
it was determined, and the reason of it being sent from the Court 
of Chancery, which was to know, whether the ceremony, which took 
place, constituted a good marriage ? Perhaps it may be said, that 
it might be as well tried by a Jury as by the Ecclesiastical Court; 
but as it comes directed by the High Court of Chancery, I must 
inquire as well as I can, obtain the best information I can, and 
make such a return to that Court, as to the best of my judgment 
is right, either that the party is the wife, or is not the wife of Mr. 
Ilelisario; — from thence concluding, that he will be entitled to 
her fortune, as is directed by the will of her mother, supposing 
her to be the wife, and that he will not be entitled either to her 
|)erson or property, supposing her not to be. That is the question 
I am to try, whether she is the wife of Mr. Belisario, who is the 
party in this cause 5 and if I find that he is not entitled to the rights 
of a husband over the person and over the projterty of this lady. 


LIMDO V. 
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as hU wife, that must be the answer which this Court is bouud to 
return. What then is the evidence respecting that fact, and the 
effect that fact would have among persons of the Jewish religion, 
and persons best able to tell what the Jewish laws are ? 

It is proved, by the witnesses examined upon Mr. Belisario's 
allegation, that the sister of Esther Lindo was married to the 
brother of Aaron Mendes Belbario ; that the parties in this cause 
often met at Jacob’s house, and that an intimacy was soon con> 
tracted between them; Esther Lindo being at that time a girl of the 
age of sixteen, and Mr. Belisario of the age of twenty-six or twenty- 
seven. Tlie two witnesses, who depose to the fact of marriage upon 
which Mr. Belisario rests his case, as to its being a valid marrit^e, 
arc Lyon Cohen, who is described as a tailor, and Abraham Jacobs, 
residing in the parish of St. Mary, Whitechapel. He says, to the 
6th article, that he knows and is intimately acquainted with the 
“ articulate Aaron Mendes Belisario, party in this cause, who is a 
“ Jew of the Portuguese nation, and the Deponent also knows the 
“ articulate Esther Mendes Belisario, formerly Lindo, acting by 
“ Abraham deMattos Moccatta, her guardian, the other party, who 
“ is a Jewess of the same nation." To the I4th interrogatory, he 
says, “ that being intimate with the said articulate Aaron Mendes 
“ Belisario, he asked the Deponent, about three or four days 
“ before the marriage hereinafter mentioned, to attend and be n 
“ witness to his marriage; that the Deponent consented thereto ; 
“ and the Friday following being appointed for such marriage, 
“ which was the 26th day of July, he also desired the Deponent 
“ to ask a friend of his to be the other witness thereto, the 
“ ceremony of such a marriage among the Jews requiring two 
“ witnesses, who must also be Jews ; that the Deponent accord- 
“ ingly, on the Thursday the 25th of the said month of July, 
“ askad his fellow-witness, Abraham Jacobs, with whom the 
“ Deponent was intimate, to go with the Deponent on the next 
“ morning to the house of the said Jacob Mendes Belisario in 
Little Bennet Street aforesaid, where it was agreed that all the 
“ parties were to meet, and the said ceremony was to be per- 
“ fonned; and the said Abraham Jacobs having consented 
“ thereto, on the next morning, being Friday the 26th day of July, 
“ accompanied the Deponent to the said Jacob Mendes Belisario’s 
“ house about nine o’clock in the morning, where they met the 
“ said Aaron Mendes Belisario, and breakfasted with him ; that 
“ the said Jacob Mendes Belisario and his wife were out of 
t 4 “ town; 
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“ town ; und after that they, the Deponent and the said Abraham 
“ Jacobs, had been about two hours or two hours and an half 
“ at the house of the said Jacob Mendes Belisario, the articulate 
“ Esther Mendes Belisario, then Lindo, came to the said house, 
“ and went up stairs into a room on the first floor, accompanied 
“ by the said Aaron Mendes Belisario, who, a short time after- 
“ wards, came down into the room where the Deponent and the 
“ said Abraham Jacobs were waiting, and desired them to walk 
“ up stairs ; that they accordingly went with him into the room, 
“ where the said Esther Lindo then was, and they were then 
“ introduced by him to her; and after a little ceremony between 
“ all the parties, the said Aaron Mendes Belisario, intending to 
“ proceed with his marriage, did, in the presence of the De- 
“ ponent and the said Abraham Jacobs, who are respectively 
“ Jews, say to the said Esther Mendes Belisario, then Lindo, at 
“ the same time holding a ring to her, “ Do you know that, by 
“ taking this ring, you become my wife?” to which she answered, 
“ she did ; that the said Aaron Mendes Belisario then said to 
“ her, “ Do you take it with your free will and consent ?” to which 
“ she answered, I door they then expressed themselves in 
“ words to that effect; and thereupon the said Aaron Mendes 
“ Belisario placed the said ring on one of her fingers on her left- 
“ hand, but which of her fingers the Deponent does not re- 
“ collect,” nor is it material to the validity of such marriage, which 
she tendered and held out for that purpose, “ and freely and 
“ voluntarily accepted and received the said ring, and, at the 
“ same time that the said Aaron Mendes Belisario put the 
“ said ring on the said Esther Lin do’s finger, he repeated the 
“ Hebrew words,” the translation of which we have in another 
place, “ and after such ceremony had taken place, they, the said 
“ Esther Mendes Belisario and the said Aaron Mendes Belisario, 
went out of the room, and the Deponent and the said Abraham 
** Jacobs remained there, until the said Esther Mendes Belisario 
“ went away, which was soon after, and then they, accompanied 
“ by the said Aaron Mendes Belisario, went out of the house 
“ together.” And he further saith, “ that he looks upon and 
" believes the said marriage, as between persons professing the 
“ Jewish religion, to be a good and valid marriage; and the 
“ Deponent knows of several marriages under similar circum- 
“ stances, which are held and reputed to be good and valid." 
This is confirmed, 1 think, exactly as to all circumstances that are 
stated by Abraham Jacobs, the other witness. Of the other 
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witnesses examined upon Belisario’s allegation, some speak to 
the acquaintance and connexion there is between the parties, 
respecting which there is no doubt at all; and the other, as to 
the effect which such a ceremony, which is proved to have passed 
between them, has by the Jewish laws, and whether it is, by that 
law, to be considered as a marriage or not. 

The first of the witnesses examined is Mr. D'Azevedo : he says, 
“ he is reader to the Portuguese Jews synagogue in the city of 
“ London, and is well acquainted with the rites and ceremonies 
“ of marriage in the Jews’ religion, as handed down by his 
“ ancestors. That having read the Hebrew words written 
“ in the said first article, which he fully and perfectly under- 
“ stands, he cannot take upon himself to say, whether such 
“ words, being repeated by a Jew, a bachelor of the age of 
“ thirteen years or upwards, to a Jewess, a spinster of the . age of 
“ thirteen years or upwards, with an intent to contract matrimony. 
“ and, at the same time, delivering to the said Jewess a gold ring, 
“ in the presence of two credible witnesses, being also Jews, and 
“ the said Jewess freely and voluntarily receiving and accepting 
“ the said ring, does or does not make an effectual and valid mar- 
riage; nor can he take upon himself to depose, whether or not 
“ the same is held among the Jews, or persons professing the 
“ Jews’ religion, or universally deemed, reputed, and taken to be 
“ a good and valid marriage, by the High Priest, Chief Rabbi, or 
“ Archisynagogus, and the Rabbies or Priests, his colleagues, and 
“ by persons acquainted with the rites and ceremonies of mar- 
“ riages in the Jews’ religion for the Deponent^ saith, “ the 
“ repeating the said words in the Hebrew language, and the de- 
“ livery of the ring in the manner pleaded in the said article, forms 
“ a part of the marriage ceremony among the Jews, and is called 
“ the Kedushim, without which it is not a marriage in the Jews’ 
“ religion ; but the Deponent cannot say whether or not such 
“ ceremony of the Kedushim alone would constitute an effectual 
“ marriage; but being incompetent to give an opinion thereon, 
“ he saith, so far is he from being satisfied of the validity of such a 
“ marriage, that, if he was to be married, he should most certainly 
“ conform to the ceremony of a public marriage, lest the Kedu- 
“ shim might be deemed insufficient to validate a marriage among 
“ the Jews agreeably to their laws." This witness is the son of the 
late High Priest, and who was so a .great many years, and it is 
allowed thdft he was certainly a man of great authority and expe¬ 
rience. The witness is his son, and he is employed in the syna¬ 
gogue, 
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gogue, and expresses himself very doubtful as to it making a linoo v. 
complete marriage, and speaking himself of it as being rather a be^isakio. 
part of the marriage only, than any thing else. ~ 

The next witness, is the brother of the last. He describes him¬ 
self to be a watchmaker, and he says, to the fourteenth article, “that 
“ he is a total stranger to the facts pleaded therein; but saith, that 
“ if the said facts are true, as therein pleaded; if there was no 
“ compulsion used, and the articulate Esther Mendes Belisario, 

“ formerly Lindo, received and accepted the ring from the said 
“ Aaron Mendes Belisario freely and voluntarily, that such a 
** ceremony, as is pleaded in the said article to have passed be- 
“ tween the parties in this cause, is binding on them, and is so 
“ far good and valid, as between persons professing the Jewish 
“ religion, that they could not, according to the rites and cere- 
“ monies of the marriages in the Jews’ religion, marry any 
“ other person, without being first divorced from the aforesaid 
“ marriage, which is called the Kedushimbut the Deponent 
saith, “ that such a marriage as aforesaid is not perfect orcom- 
“ plete, for want of the officiating Priest to pass the n\iptial bene- 
“ diction on the parties, and the same is liable to be called 
“ for proof before the Bethdin, or tribunal before mentioned. 

“ But if it should then appear that the parties, who had been so 
“ married by the Kedushim, were so married without any com- 
“ pulsion or deceit, and that the witnesses thereto were Jews, 

“ such a marriage would, as the Deponent verily believes, be held 
“ to be good and valid, as binding on the parties.” 

The third witness, who is called on the same side, is Solomon 
Mordecai Ish Yemene, who is described as one of the students 
of the college of the Portuguese Jews. He says, “ that while he 
“ lived at Hamburg, he filled the office of High Priest of the 
“ Portuguese Jews for three years; that he is very well acquainted 
“ with the rites and ceremonies of marriage. That if a Jew, being 
“ a bachelor, and of the age of thirteen years and upwards, shall 
“ seriously, and with an intent to contract matrimony, deliver, in 
“ the presence of two credible witnesses, who are respectively 
“ Jews, a gold ring, and repeat the words before stated, in the 
“ Hebrew tongue, to a Jewess, a spinster, and of the age of thir- 
“ teen years and upwards, and she sliall freely and voluntarily 
“ receive and accept the said ring, the same is held among the 
“ Jews an effectual and valid marriage, conformable to the law 
“ of Moses; and he saith, that it is so deem^di and univer- 
“ saljy reputed and taken to be by the said High Priest, Chief 

“ Rabbi, 



16 


APPENDIX. 


UNDO ». “ or Archisynag(^8, and the Rabbles or Priests, his co4- 

BELiSABio. “ leagues, and by all the Jews or persons acquainted with the rites 

-- ** and ceremonies of marriage in the Jews’ religicmand he 

further saith, that the before-written Hebrew words are of his, 
“ the Deponent’s, own hand-writing, and are the same as those 
« written in the first article of the said allegation, the translation 
“ of which in English is, ‘ Behold, thou art sanctified unto 
“ me with this ring, according to the law of Moses and Israel; 

“ that such ceremony among the Jews is called the Kedushim; 
“ that some Jews differ in the translation of the word used, 
“ which is, according to one interpretation, * prepared,’ and, 
“ according to another, ‘ sanctifiedbut they all agree that such 
a ceremony is held a good marriage, so much so, that Moses 
“ himself could not invalidate it, according to the Mosaic 
" law; and further to the said article he cannot depose, save 
“ that the Rabbies do require that the persons between whom 
“ such afiore-mentioned ceremony of the Kedushim shall have 
“ passed, shall afterwards go through the ceremony of the Hupa 
“ and the seven blessings, which, according to the rabbinical 
“ ceremonies, is the usual way of marrying; but the omission of 
“ such latter ceremony does not invalidate the marriage by the 
“ KedusViim alone, for such persons are lawful husband and wife, 

“ according to the law of Moses, which is the foundation of the 
“ Jewish law, and by which the Jews are ruled in all matters of 
'* religion.” 

The last witness examined on this head is Solomon Lyon, who 
describes himself to be a Rabbi of the German Jewish nation. 
He says, “ that the aforesaid ceremony of the delivery and ac- 
“ ceptance of a ring or a piece of money, and the repeating the 
“ Hebrew words, which in English signify, ‘ Thou shall be holy 
“ to me with this ring, according to the law of Moses and Israel,’ 

“ is, among the Jews, called the Kedushim, and was instituted 
" by Moses as a law of marriage among Jews; but that since 
“ the Rabbies have appointed a further ceremony of marriage, 

“ called Hupa and the seven blessings, in addition to the Kedu- 
“ shim, the same is mostly obsen'ed at the time of marriage of a 
“ Jew and Jewess, agreeably to the rabbinical laws, although the 
“ omission of the Hupa and the seven blessings cannot invalidate 
« a marriage by Kedushim alone; for the Deponent saith, that 
“ such last-mentioned marriage, notwithstanding such aforesaid 
“ omission, would, according to the law of Moses and the Jewish 
“ law, be held effectual and valid.” 


The 
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To tl»e fifth interrogatory, the »nine witness says, *' that, ac- 
cording to the original Jewish law, which was given by Moses, 
the only ceremony which constitutes marriage is that of the 
Kedushim, but since that time the Rabbies have added the cere- 
“ mony of Hupa, as necessary to a Jewish marriage ; but even 
Beth Joseph himself lays it down, that a marriage by Kedu> 
“ shim alone cannot be invalidated, if there is no deception used.” 
Annexed to this allegation given by Mr. Belisario, there is a certificate 
that was addressed, in the year 1778, by Moses Cohen D’Azevedo, 
and another Priest, to the Elders of the Portuguese nation, and 
to the High Priest, a man of very great learning in the Jewish 
law. The certificate is signed by the gentlemen, vvho, 1 suppose, 
were the Jiethdin of the time. Now, it appears to me, that this 
was a very different case from that which is now before the 
C^ourt. That appears to have been a much more solemn act than 
this. It is called a contract; and it appears that it was signed 
by the parties, and signed by two witnesses who were present: 
therefore there was much more solemnity in that act, than is 
proved to have passed in the present case ; but that which, in 
my apprehension, completely distinguishes it, is, that the reference 
made to them was, whether the marriage betw'een those two per¬ 
sons was valid, and whether the children born were legitimate ? 
They give it as their opinion that it was valid ^hat the woman 
could not marry without a divorce; that the^^^e cohabiting 
in venial sin, and that the children were legitimate; the fact 
being, that those parties were cohabiting, and had children —That 
had accordingly, to all intents and purposes, the effect of the 
Hupa; and the certificate is, that it was valid, although there 
had not been the Hupa, but that which supplies the place of it; 
for there had been a cohabitation : therefore, that is a case per¬ 
fectly different from that now before the Court, where there ap¬ 
pears to be no cohabitation or consummation, but the mere de¬ 
claration of parties joined together, in the way which has been 
stated, amounting to a Kedushim, and nothing more; and it 
is not suggested that any other step had been taken, but that 
of the Kedushim. 

The allegation, admitted on behalf of Esther Lindo, recites 
what is alleged on the part of Mr. Belisario, respecting the act 
taking place; but it pleads that it was not an effectual marriage, 
and upon that allegation there have been four witnesses examined. 

The first is David Henriqnes Julian : who says, “ that he is 
** one of the Rabbies of the Portuguese Jews Synagogue in the 
** city of London; that there is tjot a High Priest of that 
VOL. 1. b Syna- 
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** Synagogue; but that the deponent has for seven or eight years 
“ last past been one of the Rabbies who fill the office of High 
“■ Priest, or Archiaynagogus; and as such, hath ever since formed 
one of the tribunal called the Bethdin, which, among the Jews, 
" is the highest authority in Ecclesiastical cases ; and consists at 
" present of two chief Rabbies, who are appointed by the Syna- 
“ and they call in a third Rabbi when they have any 

“ case to determine ; that, at present, the deponent and Hasday 
“ Almosnino are the chief Rabbies so appointed by the said 
“ Portuguese Synagogue, of which this deponent is the first." 

He says, “ that if a Jew, being a bsichelor of the age of thir- 
“ teen years and upwards, shall seriously, and with an intent to 
“ contract marriage, deliver, in the presence of two credible wil- 
nesses, who .-ire Jews, a gold ring, and repeat the aforesaid 
“ Hebrew words to a Jewess, who being a spinster, and of the 
age of thirteen years and upwards, and she shall freely and 
" voluntarily receive and accept the said ring, in the mariner, as is 
** stated in the recital, from the first article of the said allegation 
“ given in and admitted on the part and behalf of the said Aaron 
" Mendes Belisario, the same would not be called a marriage 
“ amongst the Jews, but only a betrothment; the effect of which is,. 
“ that she cannot, by the rites and ceremonies of the Jews, marry 
any other man than the person to whom she is so betrothed, unless 
“ she is freed from such betrothment by his giving lier a divorce- 
“ inent, which he has power to do when he pleases; and the Jewess 
“ so betrothed by the Kedushim alone, is complete mistress of her 
“ own property, and may dispose thereof in whatever manner 
“ she pleases ; and the Jew to whom she is so betrothed, is not 
obliged to maintain or provide for her, till she has gone through 
** the full ceremony of marriage with the said Jew; and if she’should 
“ die after being so betrothed, or having gone through the cere- 
" niony of the Kedushim alone in manner as aforesaid, he, the said 
“ Jew, would have no right to any part of-her property ; neither 
“ would she, if the Jew was to die, be entitled to any dowry, or 
“ other part of his property : and he, further saith, that the cere- 
*' inony essential to, and which constitutes an effectual, valid, and 
“ legal marriage among Jews, is, that a formal contract in the He- 
“ brew language must be entered into by the bridegroom, with the 
bride according to the rites and ceremonies of the Jews, and the 
rules of the Jewish congregation, to which the parties belong, 
“ which is drawn up by the Priest or Minister who marries them, 
“ and must be signed by the bridegroom and two witnesses before 
** the ceremonyof marriage, and must also be entered and registered 

“ in 
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in a certain book kept for that purpose in the Synagogue, or by 
“ the Priest or Minister of such congregation, and the said entry 
** must also be signed by the bridegroom and two witnesses; 
“ after which the original contract is always delivered to the 
“ bride or other relations; that by such contract the Jew binds 
himself to maintain, cloath, honour, and behave with conjugal 
“ duty towards the Jewess his wife.” But the deponent saith, 
that if a Jew and a Jewess, after having given and received the 
■“ Kedushim in manner as aforesaid, and such Jew was after- 
wards to say, in the presence of two witnesses respectively 
“ Jews, that he was going to have a connexion with such Jewess 
in the name of marriage, and then retired and had carnal 
knowledge (»f such Jewess, the deponent believes that, in such 
“ case, it would be held a good and valid marriage between such 
Jew and Jewess, according to the rites and ceremonies of the 
“ Jews, and would be so pronounced to he by the Bethdin; but 
** the deponent does not remember any such case, and only states 
“ the same as his opinion.” He says, to the 11th Interrogatory, 
** that the children of a .Tew and Jewess, who have been by their 
“ parents declared to be their children, would, by the law of 
“ Moses, inherit the property of their parents, as well as children 
“ born under the most solemn form of marriage, if even the 
“ Kedushim, or any form of marriage, had never passed between 
“ their parents.” And he further answers, “ that, supposing a 
“ Jewess, w'ho had received a ring under the Kedushim, shall 
“ carnally connect herself with any other man, than him who gave 
“ her such ring, she would be considered an adulteress, according 
“ to the Jewish law; and if a man, being a Jew, should commit 
a rape on a Jewess who had so received a ring, he would, accord- 
“ to the Jewish law, be punished with death ; as would a Jew 
“ who had committed a rape on his neighbour’s wife.” 

Mr. Alraosnino, the other Rabbi, deposes in the same manner, 
“ that it would not constitute a valid marriage, but only a betroth- 
“ ment; and the .Tewess so betrothed remain^ mistress of her 
“ own property, and may dispose of it in any way she pleases ; 
“ and that if such Jewess should die, after being so betrothed, 
“ the Jew has no right to her property, or any part of it.” 

The third witness is Isaac Delgado, who fully confirms what the 
other two witnesses have said with respect to the betrothment; 
and Mr. Ish Yemene says, to the third Interrogatory, that the 
“ property of a Jewess is inheritable by her relations, and not by 
“ the man; but that the husband is heir to the married woman." 
And to the fourth Interrogatory he says, “ that the relations of a 
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** woman betrothed are, by the Jewish law, bound to pay the 
“ burial expences; and by the like law, those of a married woman 
are to be paid by the husband.” 

It was mentioned by the Counsel, that there were considerable 
contradictions in the evidence given by those witnesses. — I do 
not observe any that are material; they all say, “ that the 
“ Kedushini ift such a betrothment, or such a contract entered 
“ into between the parties, as cannot be dissolved without 
a divorce; that the woman, if she should connect herself 
with another man, would be an adulteress, and that so far it is 
“ to be considered as a marriage but they say, “ it has none of 
** the effects by which the property is conveyed ; that a man has no 
“ right ‘to the property of the betrothed woman ; that she may 
“ do what she will with her property ; and if she dies it will not 
go to him, but to her relations.” 

Thus the evidence stood upon the first hearing ; and then the 
Judge did, after hearing the argument, not without giving an 
opportunity for the Counsel to object, but for the purpose of in¬ 
formation, direct that certain questions should be propounded by 
the Registrar to the Bethdin; and they, being delivered to the 
Bethdin, were likewise delivered to the Proctor for the adverse, 
party; and he brought in answers given by two of the persons 
who were witnesses for his party; and before the Judge pronounced 
sentence, they were admitted by consent on both sides; both 
the answers of the Bethdin, and the two other persons also. 

Respecting the questions put to them, the first is, “ Whether 
“ -it is admitted tliat Beth Joseph, who is proved in this cause 
to be one of the principal guides of the Jewish Portuguese 
** Church, has laid it down that itie Kedushim alone cannot be 
invalidated ?” That means, as I understand it, whether, if that 
ceremony has passed, and no other, it will require a divorce to 
set the party at liberty ? The answer they have all given is, 
that it cannot without a divorce. So the witnesses, who were 
examined on the part of Miss Lindo say, because they say, that it 
is only a betrothment, and not a marriage, although it has that 
effect. 

The next question is, " ^Vhether the assertion of Maimonides, 
** as cited by Mr. Selden in his Uxor Ebraica, b. 2. c. 1., where 
“ it is declared, ‘ that the woman who lias received Kedushim is 
** v&rk uxor, truly a wife, although consummation hath not 
** passed,’ is an assertion without foundation ?” Upon that 
they differ: the persons who compose the Bethdin say, “ that 
“ ii»e words, that Mr. Selden has quoted, are not applicable to a 
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'* wile only, but they are applicable to a woman also wlio is only 
** betrothed, as well as married.'’ The other two contend that it 
signifies a wife only. It seems to be a dispute merely about words, 
because Mr. Ish Yemene goes on and says*- “ that the Uupa, as 
“ well as the Kedushim, is necessary to make a complete man 
“ and wife for ho says, “ It is afterwards required, that such 
“ Jew and Jewess shall conform to the llabbinical ceremony.” 
That appears to be necessary for every thing, even for the in¬ 
heritance. And he further says, “ If a man, being a Jew, obliges 
“ himself to give his daughter a marriage j»ortion, and she should 
“ take Kedushim, the man to ^vhom she so becomes betrothed, 
** could not recover such portion, according to the Jewish law, 
“ unless such obligation should be given to him.” And again, 
Maimonides says, “ the Ilupa is necessary,” and Doth Joseph 
says the same. And it appears that the llupa, after Kedushim, 
makes a perfect marriage. Ilut Mr. Ish Yemene says, “ the 
“ want of the Hupa docs not invalidate the marriage in the 
“ leastand it is the opinion of iSoiomoii Lyon,. “ that the I-Iupa 
“ is of no effect alone, but the Kedushim and Hupa together 
“ complete the marriage.” In that respect they ultimately agree, 
I think, although they call Kedushim a marriage, it is not per¬ 
fect without the Hupa, which is necessary to entitle the man to 
the property. 

Another question proposed is, “ Whether a man, who has 
“ given Kedushim, has not a right, acquired thereby, to call 
“ upon the woman who has accepted ;t, to submit to con- 
jugal embraces ? And whether the woman, who has re- 
“ ceived the same, is not bound, in conscience and in law, to 
“ submit thereto when duly called upon ?" To this the Beth- 
din answer in this manner: they say, “ the right the man hath 
“ acquired on the wom.an he hath betrothed is, that he can dc- 
“ niand of her to prepare lierself for being admitted to the 
“ matrimonial state, allowing her a certain period of time for 
“ the purpose, and when that period is expired, it is expected 
that she will surrender herself up to enter the Hupa, which 
“ constitutes marriage, but even then she is not bound in con- 
“ science or in law to submit thereto; the measures taken 
“ in case of non-compliance are, that she will be called before 
“ the tribunal, and interrogated, why she doth not fulfil her 
“ marriage promise to that man ? If she says that her no)i-coin- 
“ pliance proceeds from aversion, saying, ‘ she detests tuat man,’ 
then he is ordered immediately to give her divorce ; and were 
** he not to conform himself to the lawful mandate ol the tri- 
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“ bunal, he would be compelled to it; but if she alleges a 
BBLisAttio. ** lous and vexatious excuse, the tribunal adrninistera to her 
- “ salutary advice; and if that proves ineffectual, she is daily 

called out in the seminarievS and synagogues for four successive 
<« weeks; and if she remains intractable, at the expiration of a 
“ twelvemonth, he will be compelled to divOTce her.” 

“ This is the opinion of Rabbi Isaac Alphassi, the first of 
“ the three chief guides, upon whose authority we determine 
*• all religious matters. Maimonides, who is the second 
“ authority of this nature, says the same with other Jewish 
*• doctors, some contemporary, and others prior and subse- 
** quent to the said Alphassi and Maimonides; but Raburn 
** Ashur, who is the third authority in rank, his son, and the 
" author of the Beth Joseph, with some others, differ, and say, 
“ that when a woman will not comply to perform what she did 
engage herself to, the man cannot be compelled to divorce her, 
but merely requested to it; but yet none say, that coercive mea- 
** siircs can be made use of to compel her to enter the matrimonial 
“ state.” To the same question, “ Whether a man, who has given 
” Kedushiro, has a right acquired thereby to call upon the woman, 
“ who has accepted it, to submit to conjugal embraces, and 
“ whether the woman, who has received the same, is not bound 
“ in conscience and in law to submit thereto, when duly called 
“ upon ?” Mr. Ish Yemene says, “ That a man, who has given 
Kedushim, has power and force acquired by the Kedushim to 
call on his spouse to come to bis house, to be at his command; 
“ and he has not only a right to call her to his house, to be under 
“ his command, but also the man is bound, by our Rabbles, to 
“ bring her to his house in the time above mentioned ; and if he 
has not brought her to his house in the time above mentioned, 
“ our learned men compel him to maintain her, though she is 
“ not in his house, it being his fault.” He then adds, “ all the 
“ above is clear by the law, as it is declared in the Gemara 
“ treatise of Ketubot, fol. 63. The woman who rebels against 
“ her husband in conjugal points, let her be proclaimed four 
Saturdays in the synagogue, and the Betbdin ought to send her 
“ a message to let her know, that if she does not within the four 
“ weeks submit herself to her husband’s command, though her 
“ dower be very considerable, she shall lose the whole, as well 
“ the betrothed as the wife;” for this he quotes Maimonides, 
Raburn Ashur, and Tur; and he adds, that “ Beth Joseph further 
” says, ‘ that eyen after the warning and forfeiting her who)^ 
dower, it is at the husband’s option to give her Guet, but be 
“ can never be compelled.’” 
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Solomon Lyon says, in general terms, in answ er to the fourth 
question, “ He certainly has a right to demand his wife, and she 
" is obliged to comply, both in conscience and law, as is fully 
” contained in the Gemara de Ketubot, fol. 59." This they have 
given as their private opinion ; for in truth it is no more. Of the 
other three, two are in office to execute the office of High Priest, 
and the other is called in by them to determine any case that 
comes before that tribunal. They give a contrary opinion, and 
expressly say, “ that if a woman, after Kedushim, has left her 
“ husband, and if she persists in refusing to return to her hus- 
“ ^nd, whether it is for a solid or a frivolous reason, the Bethdin 
“ will order and compel the man to give a divorce." 

The general result of the evidence is this ; there has been what 
they call, I think, a complete Kedushim between the parties ; 
that Kedushim, as they all prove,, will, in order to dissolve it, 
and in order to give the woman a power to marry again, need 
a divorce; but it does not of itself create a perfect marriage, 
because it does not give the husband the rights of marriage; for 
they all agree, and there is no contradiction whatever, that after 
the Kedushim. is given, the wific retains her rights, she has 
a power over her owm property as much as before, and the husband 
has no power over it at all. 

With respect to the other point, whether the husband can be 
compelled to release the woman, and give her an authority to 
part, upon that they differ. But the Bethdin, the persons to 
whom the application must be made to carry it into effect, say, 
“ that if a wife persists in refusing to return to her husband, the 

husband may be compelled to give a divorce.” In what light 
then does this woman appear? What is her state and condition? 

_Is she a perfect wife ? No, they all say. Has the husband 

acquired the civil rights of marriage ? No, none of them, — they 
all prove that. Is it possible then for this Court to make a return 
to the Court of Chancery, and say, that this person is now 
the wife of Mr. Belisario, as he has claimed her to be ; when it 
is proved that he has not a right to a penny of her fortune, and 
that she has a right to dispose of it ? That if she was to die, he 
would have no right at all. 

What can the Court do then ? Can the Court order the 
Hupa? That would be strange indeed, for the Ecrlp«iastJcaI 
Court to be carrying into execution a marriage between two 
Jews. Can the Bethdin do it ? The Bethdin say, no. Why does 
he not trv the Bethdin? The Kedushim was given in 1793, 
and more than three years has elapsed since. Has there 

b 4 been 
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UNDO V. any application to the Synagogue, which, they say, is ne- 

BELisARXo. cessary to complete the marriage, to give him thi collective 

— -- rights of the husband ? None. It has been thrown out, 

by the counsel, that there is an injunction which would pre¬ 
vent her marrying. That I cannot tell. All that the Coart of 
Chancery has done is, to prevent this man from having .access to 
her, or writing letters to her, to prevent him from entering into 
a contract of marriage. Whether it would prevent them from 
applying to be admitted to the llupa, I cannot tell; but certain 
it is upon all the evidence, that without that ceremony, wiiliout 
the Hupa, they are not perfect man and wife. As I have already 
slated, the question is not whether Miss Lindo is now at liherly 
to marry any man she pleases, but whether she is the wile of 
Aaron Mendes Eelisario or not ? I think it is clear, from the evi¬ 
dence, that she is not; that the ceremony which has passed, 
although it prevents her from marrying any other ni:m until a di¬ 
vorce is given, does not give him any authority over lier fortune, 
or person. A man cannot be the husband of a woman, by the 
law of England, without having the civil rights, uliich he has 
not; and therefore, under all the circumstances, I am of opinion, 
that the sentence given by the .lutlge of the Consistory Court r> 
])crfoctly right, and I shall confirm it. 


No. 

S3 Geo .5.C.127. An Act for the better regulation of Ecclesiastical Cor.rfs in Eng¬ 
land ; and for the more easy recovery of ( hiircli lialcs and 
™es. July ISllJ.] 

WHEREAS it is exjiedient that Exconnuimicalion, tf^rether 
with all proceedings following thereupon, should, saving in cer- 
t.ain cases, be discontinued, and that other Proceedings should be 
substituted in lieu thereof, and that certain other regulations 
.should be made in the proceedings of the Ecclesiastical Courts ; 
and that more convenient Modes of recovering Tithes and Clinrch 
Hates in certaiti cases should be provided; be it therefore enacted 
by the King’s most excellent M.ajcsly, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in 
this present parliarncnt assembled, and by the authority of iht; 
same, Chat from and after the passing of this act, excommunica¬ 
tion, together with all proceedings following thereupon, shall ii» 
all cases, save those hereafter to he specified, be discontinued 

throughout 



APPENDIX. 


25 


throughout that part of the United Kingdom of Great Britain and 
Ireland called England; and that in all causes which accoiding to 
the laws of this Realm are cognizable in the Ecclesiastical Courts, 
when any person or persons having been duly cited to appear in 
any Ecclesiastical Court, or required to comply with the lawful 
orders or decrees, as well final as interlocutory, of any such Court, 
shall neglect or refuse to appear, or neglect or refuse to pay 
obetlicnce to such lawdul orders or decrees, or when any person 
or persons shall commit a contempt in the face of such Court, 
no sentence of excommunication shall be given or pronounced, 
saving in the particular cases hereafter to be specified ; hilt in¬ 
stead thereof it shall be lawful for the Judges or Judge who issued 
out the citation, or whose lawful orders or decrees have not been 
obeyed, or before whom such contempt in the face of the Court 
shfdl have been committed, to pronounce such j)erson or persons' 
contumacious and in contempt, and within ten days to signify 
the same, in the form to this act annexed, to his Majesty in Chan¬ 
cery, as hath heretofore been done in signifying Excommunica¬ 
tions ; and thereupon a writ de cuniimave capkndo, in the form 
to tliis act annexed, shall issue from the C’ourt of Chancery, di¬ 
rected to the same persons to whom the writs de excommunicato 
capiendo have heretofore directed ; and the same shall V)e return¬ 
able in like manner as the writ de excommunicato capiendo 
hath been by law returnable heretofore, and shall have the 
same force and effect as the said writ; and .-dl rules and regu¬ 
lations not hereby altered, now by law applying to the said writ 
and the proceedings following thereupon, and jjarlieularly the 
several provisions contained in a certain act jjassed in the fiffli 
year of Queen Elizabeth, intituled ‘ An Act for the due execution 
of the writ de excommmunicuto capiendo,’ shall extend and be ap- 
])lied to the said writ de contumace capiendo, and the proceedings 
following thereuj)on, as if the same were lierein particularly re¬ 
peated and enacted; and the proper olficers of tlie said Court 
of Chancery are hereby authorized and required to issue such writ 
de contumace capiendo accordingly ; and all Sheriffs, (laolers, and 
other Olficers arc hereby aiitborized and required to execute the 
same, by taking and detaining the body of the person against 
whom the said writ shall be directed to be executed; and upon 
the due appearance pf the party so cited and not having appeared 
as aforesaid, or the obedience of the party so cited and not having 
obeyed as aforesaid, or tlie due submission of the party so hav¬ 
ing committed a contempt in the face of the Court, the Judges 
or Judge of such Ecclesiastical ( oiirt shall proiioiiucc such “[jarly 

1.) absolved 
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absolved from the contumacy and contempt aforesaid, and shall 
forthwith make an order upon the Sheriff, Gaoler, or other officer 
in whose custody he shall be, in the form to this act annexed, for 
discharging such party out of custody; and such Sheriff, Gaoler, 
or other Officer shall, on the said order being shown to him, so 
soon as such party shall have discharged the costs lawfully in¬ 
curred by reason of such custody and contempt, forthwith dis¬ 
charge him. 

Provided always, and be it further enacted, that nothing in this 
act contained shall prevent any Ecclesiastical Court from pronounc¬ 
ing or declaring persons to be e.\communicate in definitive sen¬ 
tences, or in interlocutory decrees having the force and effect of 
definitive sentences, stich sentences or decrees being pronounced 
as sfHritual censures for offences of Ecclesiastical Cognizance, in the 
same manner as such Court might lawfidly have pronounced or 
declared the same had this act not been passed. 

And be it further enacted, that no person who shall be so pro- 
noimced or declared excommunicate, shall incur any civil penalty 
or incapacity whatever in consequence of such excommunication, 
save such imprisonment, not exceeding six months, as the Court 
pronouncing or declaring such persons excommunicate shall direct; 
and in such case the said excommunication, and the term of 
such imprisonment, shall be signified or certified to his Majesty 
in Chancery, in the same manner as excommunications have been 
heretofore signified, and thereupon the writ de excommunicato 
capiendo shall issue, and the usual proceedings shall be had, and 
the party being taken into custody shall remain therein for the 
term so directed, or until he shall be absolved by such Ecclcisii- 
astical Court. 
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Seat in Church may bp required by every Householder, for 

himself and Family - - - 194 

tp be assigned by the Churchwardens, acting under 

submission to the Ordinary ■* - - 316 

return, leant o/* Jioowi, how fiar good • 317 

as to liberty to erect Seat at private Expionce 
not good ^ • - - ib. 

compounding for Payment in easement of Parish 
Rate&f not allowed - * - ib. 

Appointments ao. made quashed - - 318 

Appurtenant to a House, will go to the Tenant 322 
not tube let to Strangera. - - - 319 

Faculty to a. man and. his heirs, bad. See Faculty - 321 
by Custom - ' r - - 194 

bj Prescription—hy Possesaoxy Eight - - 1 95 

Se»ara4ip»Wtrticles, hew eonsidered in the Eccksiastical 

Court - - - -119, 143 

at Common Laiy - • - - ib. 

Sequestration 
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Page 

Writ of - -■ • - 311 

Priority of Writs - - - - ib. 

not suspended on averment of Error - - 312 

Sequestrator, liable for Dilapidations - 307, 31t) 

Claim to satisfy ff'nt, as prior demand, not sus> 
tained ... 309, 31,0 

Allowance for Repair - . - - 314 

how to be pleaded — not for specific Sum - ib. 
Statutes referred to— 1 Edw. 1.— Jews - - 217 

9 Edw. 2.—ArticuU Cleri - - - 495 

15Ric. 2.—Appropriation - - -163,165 

4 Hen. 4.—Do. - - - - ih. 

10 Hen. 6.—Do. - > . - 163 

23 Hen. 8. c. 9.—Citations - - •7,27 

27 Hen, 8. c. 4.—for Pirates, &c. - - 461 

c. 28.—Monasteries given to the King, 

&c. - , - - 162 


31 Hen. 8 . c. 13.—^Dissolution of Monasteries, &c. - 26,162 
33 Hen. 8 . c.31.—Diocese of Chester, &c. - 25 

5 & 6 Edw. 6 . c. 4.—against brawling in Church, &c. 2,181 
4 & 5 Phil. & Mar. c. 8 .—relative to Children taken 


away from Parents and others - - - 342 

1 Eliz.—Liturgy, 8 tr. - - - 177 

13 Eliz. c. 12.—Preaching contrary to the Articles 424,5, 6 
c. 8 .—Usury . - - . 465 

18 Eliz. c. 2.—reputed Father and Mother of bastard 
Children - - , . 340 

43 Eliz.—^Poor - • - - ib. 

4Jac. 1. c. 5.—Drunkenness - - - 465 

21 Jac. 1. c.20.—Swearing - - - ib. 

13 & 14 Car. 2. c. 12.—as to Constables - - 383 

6&7W.3. c. 11.—Swearing - - - 465 


c. 6 .—Duties on Marriage, &c.—Clausfe, 

“ That it shall not be construed 
“ to make good or effectual in 
“ Law, any such Marriage or 
pretended Marriage of Jews, 

" Quakers,'’ &c. - - App. 7 

5 Geo, 2. c. 30.—Bankrupts - - - 470 

15 Geo. 2. c.30.—to prevent the Marriage of Luna¬ 
tics - - - - - 417 

19 Geo. 2. c. 21.—Swearing - - 465 

26 Geo. 
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26 Geo. 2 . c. 26.—for the Naturalization of the Jews 

repealed by 27 Geo. 2. c. i. - 217 
c. 33.—for the better preventing clan¬ 
destine Marriages. &c. - 136) 141, . 

217, 263, 337, 338. 360 

12 Geo. 3. c. 43.—relative to Ely House in Hol- 
born - . - - 26—30 

63 Geo. 3. c. 127. — Excommunication discontinued 
subtnodo - - - . App. 24. 

57 Geo. 3. c. 98.—for the Sale of the Impropriate , 

Rectory, &c. of St. Mary-le-bone to the Crown - 169 

Swearing —not punishable in the Ecclesiastical Courts . 465 
See Defamatim. 


T. 


Tiihes —Subtraction of - - - - 478 & seq. 

notice of setting out for great 'I'ithes not required - 479 
for small Tithes generally ? quaere - - ib. 

by Custom - - - - ib. 

by Agreement - - - - ib. 

of Mills, by Toll Dish, superseded by modern authori¬ 
ties - _ . 493, 494 

by Profits,—Deductions and Allowances 503 h seq. 
usually decided on the Answers of the Party - 503 

Allegation when given, should not contradict the 
Answers - . _ - ib. 

of sundry Articles, Cows, Calves, Pigs, Carrot 
Seeds, Barley rakings. Clover and Grass, Easter 
Offerings—^Agreement—Proof as to - 487 et seq. 
Occupier liable - ~ - - - 490 

Vendee - - _ . - ib, 

if covered by a Certificate of Bankruptcy - 470, 474 
Endowment construed - - - 501 


V. 

Vicarr General— how distinguished from Oihdal Prin¬ 
cipal - - - - 4, 206 

Vicarages—hovr endowed, &c. - - - 165 

Verdict —in Divorce, how considered - - 156 

not to be impeached as false - - 289, 306 

or as erroneous - - - - - 290 

may be shewn to have been obtained by collusion • ib. 
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case cited - w _ - 432 

fFiineises » - • - - 18S 

specific Nuittber wfwft tfeqoired—Brawling—^,Defa- 
ma^oti - « - - 182,46J 

Ptfrtieeps CfitnittiS not excluded * - • 37 ( 

Father, in Suit of Nullity Instituted by him during 
Minority, b\it continued after Age by the Son, not 
exclnded - - - > - 41£ 

ftubornatioii of .... 268, 28£ 
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